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RHESA HAVKI NS BARKSDALE, Circuit Judge:

At issue is cost-allocation for privately owned pipelines
under the Houston Ship Channel (channel) being rel ocated as part of
the project by the United States Arny Corps of Engineers and the
Port of Houston Authority to wi den and deepen the channel. The
Corps and the Port appeal the partial sunmary judgnent awarded the
pi peline owners: inter alia, the Port was held responsi ble for the

rel ocation cost. Omers’ conditional cross-appeal is from the



district court’s denial of their alternative summary judgnent
claim that the project was for a deep-draft harbor; and that,
accordingly, the Port would have to bear half of the relocation
cost .

The principal sub-issues are: whet her, as held by the
district court, the Port nust bear the cost, pursuant to TeEx. WATER
Cooe 8 60.102 (relocation cost to be borne by district if it
“required” the relocation); and, if not, whether, in requiring
Omers to relocate the pipelines at their expense, the Corps was
properly enforcing both the federal navigational servitude and the
Corps’ associated federal permt authority.

Texas | aw does not control. Consistent with, inter alia, the
Corps’ well-settled authority to enforce its permts, Owmers were
required to relocate their pipelines at their expense. Concerning
Omers’ conditional cross-appeal, the project was not for a deep-
draft harbor; therefore, the Port was not required to bear half of
the relocation cost. VACATED in PART; AFFIRMED in PART, and
RENDERED.

l. The R vers and Harbors Act of 1899, 33 U S.C. 8§ 401 et seq.,
prohibits construction in navigable waters of the United States
unl ess the work has been approved by the Secretary of the Arny.
Pursuant to this Act, and for nore than 100 years, the Corps has
regul at ed such construction, in part by issuing permts under 8§ 10

of that Act. 33 U S.C. 8 403. These 8 10 pernits provide, inter



alia, that pipelines and other structures beneath navi gable waters
are to be relocated at no expense to the United States if required
by federal navigation interests or projects. In the 1940s and 50s,
the Corps issued 8 10 permts to Omers to install pipelines
beneath the channel. Each permt nandates pipeline-relocation as
requi red by navigation needs and at no cost to the governnent.

Simlarly, when the Texas | egi sl ature granted ownershi p of the
| and under the channel to the Port in 1927, the Port was given
authority to franchise or lease the land for limted periods and
pur poses. See Act of March 11, 1927, 40th Leg., R S., ch. 292
1927 Tex. Gen. Laws 437. Accordingly, in addition to a federal 8§
10 permt, each Omer holds a |license fromthe Port. One license
condition is that Omers nust relocate their pipelines at their
cost if necessary for the channel.

In 1967, the House Commttee on Public Wrks authorized a
study for inproving deep-draft channels, including the channel
The reconnai ssance report for this study was conpleted in 1980.

The next step was the Water Resources Devel opnent Act of 1986
(WRDA-86), Pub. L. No. 99-662, 100 Stat. 4082 (1986); 33 U.S.C. 8§
2201 et seq. It contained the follow ng cost-allocation provision:

The non-Federal interests [here, the Port] for
a [ harbor navigation project] shall performor
assure the performance of all relocations of
utilities necessary to carry out the project,
except that in the case of a project for a
deep draft harbor [deeper than 45 feet] one-
hal f of the cost of each such rel ocation shal

be borne by the owner of the facility being



rel ocated and one-half of the cost ... shal
be borne by the non-Federal interests.

33 U.S.C. 8§ 2211(a)(4) (enphasis added).

The feasability study for the project was conpleted in 1987.
In May 1995, the Corps published a draft report for public review
that recommended proceeding with the channel’s expansion. The
draft report stated that Omers woul d bear the cost for relocation
of approximately 130 pipelines. No Omer responded to the Corps
about this notice.

The final version of the notice —the Limted Reeval uation
Report (LRR) —was published in Novenber 1995. The LRR esti nated
t he pi peline rel ocation cost woul d exceed $100 nmillion; and, as did
the draft report, the LRR stated that Owers woul d bear that cost.
Agai n, the Corps received no response fromOmers. At the end of
the comment period, the LRR was incorporated in the Chief of
Engi neers’ Report (Chief’s Report), which was transmtted to
Congress by the Secretary of the Arny.

The project was authorized by the Water Resources Devel opnent
Act of 1996 (WRDA-96), Pub. L. No. 104-303, 110 Stat. 3658 (1996);
33 US. C § 2330 et seq. That Act provided: “[t]he renoval of
pi pel i nes and ot her obstructions that are necessary for the project
shall be acconplished at non-Federal expense”, id. § 101(a)(30),
110 Stat. at 3666; and the project would be “substantially in
accordance with the plans, and subject to the conditions, descri bed

in” the Chief's Report, id. § 101(a), 110 Stat. at 3662. Again,
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one condition in that report was for the relocation cost to be
borne by Owners.

As required for comencing the project, the Port entered into
a Project Cooperation Agreenent (PCA) with the Corps in June 1998.
42 U.S.C. 8 1962d-5b(a); see Pub. L. No. 99-662, 100 Stat. 4082,
4083 (1986). Shortly thereafter, as requested by the Port, the
Cor ps, by renoval-notices to Omers, enforced the §8 10 permt
conditions and instructed Owers to relocate their pipelines at
their expense because of the project’s requirenents. Owners
conpl i ed.

I n Novenber 1998, however, Omers filed this action, seeking
a declaration that the Corps’ renoval -notices were void.
Si mul taneously, Omers filed an action in state court, claimng:
pursuant to Tex. WATER Cooe 8§ 60. 102, the Port had “required” the
relocation and was therefore responsible for the cost; and the
Port’s not paying it was an unconstitutional taking. In the
alternative, Owmers’ state action clained the project was for a
deep-draft harbor pursuant to WRDA-86, subject to its nandated
cost-sharing anong the Port and Omners.

The state action was renoved by the Port and consolidated with
this action. The Port counterclainmed, seeking a declaration that
either WRDA-96 or the 8 10 permts required Owmers to pay the

rel ocati on cost.



In early 2002, on cross-notions for sumrmary judgnent, the
district court granted partial judgnent to Omers, holding: WRDA-
96 did not anmend the cost-sharing provisions of WRDA-86; pursuant
to WRDA-86, state |law was to answer the cost-allocation question;
under Texas law, that cost was to be borne by the Port; and the
licenses issued by the Port (placing cost with Oaners) were
preenpted by Texas | aw. The district court anended the Corps
renoval -notices to Owmers to reflect this ruling. On the other
hand, the district court rejected Omers’ alternative claimthat
the project was for a deep-draft harbor.

1.

A summary judgnent is reviewed de novo. E.g., Texas Soil
Recycling, Inc. v. Intercargo Ins. Co., 273 F.3d 644, 648-49 (5th
Cr. 2002). The Corps and Port contest the Port’s being |iable for
the relocation cost and the anendnent of the Corps’ renoval-
noti ces. |f those rulings are vacated, Omers contest the not-
deep-draft-harbor-project ruling.

A
1

As the district court concluded, the | anguage i n neither WRDA-
86 nor WRDA-96 explicitly allocates the relocation cost. The
district court ruled that Texas law required the Port to bear it.

Taking a simlar approach, Omers contend that WRDA-86, not

WRDA- 96, establishes the Port’s cost liability. Support is found



in the WRDA- 86 conference report: “This [cost allocation] question
is to be resol ved between the non-Federal interest [Port] and the
Omers of the facilities being relocated”. H R Cor. REr. No. 99-
1013, at 205 (1986). Along this line, Owmers claimthe Port nust
bear the cost pursuant to Tex. WATER CopeE 8§ 60. 102, which provi des:
“I'f a district in the exercise of powers conferred by this
subchapter [port inprovenent] ... requires the relocating ... of
any ... pipeline, the relocating ... shall be done at the sole
expense of the district”.

The Corps and Port maintain: WRDA-96, not WRDA-86, controls
cost-al l ocation; and WRDA-96 places it on Owmers. As discussed in
part, infra, it is not necessary to resolve whether WRDA-86 or
WRDA- 96 controls. |In any event, Tex. WATER Cobe 8§ 60. 102 does not
apply. First, to trigger that section’s application, the Port had
to “require” the relocation. It did not (and cannot) do so.
Second, as discussed infra, the federal navigational servitude
(applied through the 8 10 permts) cannot be “trunped’” in the
absence of a clear Congressional waiver.

As quoted in part earlier, Tex. WATER Cobe 8§ 60. 102 provi des:
“I'f a district in the exercise of the powers conferred by this
subchapter or in the exercise of the power of em nent domain or the
police power requires the relocating ... of any ... pipeline, the

relocating ... shall be done at the sole expense of the district”.



(Enphasis added.) This provision is not applicable because the
Port did not require the relocation — the Corps did.
In this regard, the district court held, and Omers contend:
The Corps issued the renoval notices at the
Port’s request, acting as the Port’s agent in
requiring the owners to relocate the
pi pel i nes. The Port cannot escape its
obligation to pay by shunting its order
t hrough an agent.
Air Liquide Anerica Corp. et al. v. United States Arny Corps of
Eng’rs, et al., No. H98-3982 at 5 (S.D. Tex. filed 25 Jan. 2002).

Under Texas | aw, for an agency rel ati onshi p, the agent nust be

under the control of the principal; “even though one acts for and
in behalf of another, if he is not under that other person’s
control, the relation of agency does not exist”. Daily Int’|l Sales

Corp. v. Eastman Whipstock, Inc., 662 S.W2d 60, 64 (Tex. App.
2001). Inthis instance, agency would require the Port’s being “in
control” of the Corps; for quite obvious reasons, the Port is not.
By requiring renoval of an obstacle to a navigable waterway, the
Corps was acting pursuant to power delegated to it by Congress. It
was pursuant to this power, not the Port’s request, that the Corps
requi red the rel ocati on.

Omers contend the Port required renoval through the Corps by:
undertaking, initiating, and financing the project; signing a PCA
with the Corps; and requesting the renoval -notices fromthe Corps.
First, the Corps, not the Port, sought Congressional approval for

the project. Second, Congress authorized the project and provided
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the funds for construction of the navigation features, subject to
partial reinbursenent by the Port. Third, the Port’s entering into
the required PCAwith the Corps in no way establishes that the Port
required the relocation. To the contrary, the Port determ ned t hat
it could not require pipeline relocation at Owners’ expense.
Therefore, the Port requested the Corps to exercise its 8 10 permt
authority under the federal navigational servitude.

Omers contend that, but for the Port’s partial rei nbursenent,
role in the PCA and request that the Corps enforce the 8§ 10
permts, there woul d have been no project. This m sunderstands the
meani ng of “require” in 8 60.102. These were necessary conponents
of the project but certainly not sufficient on their owm to cause
the project to be undertaken. Restated, in order for the Corps and
the Port to proceed, an agreenent was required —the PCA. The PCA
provided that the Corps would acconplish relocation, which it
agreed to do through its 8 10 permts. The PCA did not require the
Corps to exercise its permt authority; and it certainly did not
enpower the Port to nmandate the Corps to require pipeline
rel ocati on.

I n support of their construction of state |l aw, Owmers point to
TeEx. WATER Cobe 8§ 50.052 (now repeal ed). It provided: I f the
district required relocation or alteration in its construction of
any properties, it “shall be done at the sole expense of the

district or authority”. The Harris County Flood Control District
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(an entity analogous to the Port) sought an opinion on whether
under § 50.052, it would be required to bear the cost for
| engthening a bridge. Texas’ Attorney CGeneral opined: “[I]f the
district wdens the channel so as to render the bridge unusabl e,
the district nmay reasonably be said to have acted to require the
‘relocation ... rerouting ... or alteration in construction of
properties’”. Op. TEX. ATT' Y GEN. No. MM 412 (1981) (citing TeEx. WATER
Cooe § 50.052).

Owners contend that 8 60.102 applies to the Port in the sane
way. This contention neglects a crucial distinction: the Corps,
not the Port, required Omers to relocate their pipelines.
Simlarly, the Port’s request for renoval -notices by the Corps did
not obligate it to issue them See, e.g., California v. Sierra
Club, 451 U.S. 287 (1981).

2.

The Corps has the authority, under the federal navigational
servitude, to require Omers to pay the rel ocation costs according
to the original permts, as necessitated by the project. See
United Texas Transmi ssion Co. (UTTCO v. United States Arny Corps
of Eng’eers, 7 F.3d 436 (5th Gr. 1993), cert. denied, 512 U S
1235 (1994). Because neither WRDA-86 nor WRDA-96 i ncl udes a cl ear
Congressional waiver of the navigational servitude, we need not

reach which Act controls for cost-sharing.
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Congress derives the power to control navigation fromits
power to regulate commerce. G bbons v. Ogden, 22 U S. (9 Weat.)
1, 230-31 (1824). This power has been recognized to inpose a
“navi gational servitude”, described as foll ows:

Al l navigable waters are under the control of

the United States for the purpose of

regulating and inproving navigation, and

al though the title to the shore and subnerged

soil is in the various states and individual

owners under them it is always subject to the

servitude in respect of navigation created in

favor of the Federal governnent by the

Constitution.
G bson v. United States, 166 U S. 269, 271-72 (1897) (enphasis
added). This servitude operates to the exclusion of any conpeting
or conflicting right. See United States v. Virginia Elec. & Power
Co., 365 U. S. 624, 627-28 (1961).

The navi gational servitude includes the right to authorize
i nprovenents to harbors and bays, as well as the power to determ ne
what wi |l be deened an obstruction to navigation. See Pennsylvania
v. Weeling and Belnont Bridge Co., 59 U S. (18 How. ) 421, 431
(1855). Pursuant to 8§ 10 of the Rivers and Harbors Act of 1899,
Congress del egated this power to regul ate such obstructions to the
Secretary of War (now Secretary of the Arny). |t bears repeating
t hat each Omer (or predecessor ininterest) obtained a 8§ 10 permt

prior to construction of its pipeline.

a.
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Addressi ng Owmers’ “contractual agreenent[s]”, the district
court held: “The licenses [issued by the Port, requiring Owmers’
to bear relocation cost,] are preenpted by the Texas Water Code”.
Air Liquide, No. H98-3982 at 5. As discussed supra, whentitle to
subnerged lands was granted to the Port in 1927, the Texas
Legi sl ature gave the Port “the right, power and authority to abate
and renove any and all encroachnents or structures of any kind now
or hereafter existing on said property, save such as may have been
constructed under permt from the United States War Depart nent
[later the Corps]....” Act of March 11, 1927, 40th Leg., R S., ch.
292, 1927 Tex. Cen. Laws 437, 439 (enphasis added). The |icenses
issued by the Port provide that, should pipeline relocation be
necessary to accommodat e deepening and w dening the channel, the
Owmer wll, “at its cost and expense and w t hout cost or expense to
the Port ... renove, relocate, |engthen, deepen or otherw se
confornmi its pipeline to the project.

The district court ruled that Texas |aw preenpted the
licenses, in part because “[t]he Port, as a creature of the state,
is bound by the regulations the state places on it”. Ar Liquide,
No. H-98-3982 at 5. But, as discussed supra, Texas |aw does not
apply to the relocation. Again, the Corps, not the Port,
“required” it. The reason the relocation was necessary - the
project - was contenplated by the |icenses. Through them Omers

agreed that, in the event “any installation [of pipelines] nade
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under authority of this license shall interfere with the w deni ng,
deepening or other revision or inprovenent of the Houston Ship
Channel ”, Omers woul d bear the relocation cost.

b

Even if the Port-issued |licenses do not control on cost-
all ocation, Owmers would neverthel ess be bound by their agreenent
wth the Corps in the 8 10 permts. As discussed, because the
channel is a navigable waterway of the United States, each Oaner
had been required, consistent with the federal navigationa
servitude, to obtain a 8 10 permt prior to laying a pipeline. 1In
each permt, Owners: acknowl edged they were not receiving an
interest in property; and agreed that, should the Corps require,
Omers woul d renove any obstruction (e.g., its pipeline) at no cost
to the governnent.

Qur court’s decision in 1993 in UTTCO held that 8 10 permt-
hol ders nust pay for the relocation of any portion of a pipeline
| ocated within the original permt area. UTTCO, 7 F.3d at 441
The permts in UTTCO as in this action, required renoval of
obstructions “w thout expense to the United States”, but did not
explicitly require owners to bear the cost. ld. at 439.
Neverthel ess, our court held that the federal navigational
servitude provided authority to enforce the terns of those permts
at owner expense.

[NNo one seriously contests the rule that the
cost of relocating the portion of a pipeline
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I ying between the original banks of the bayou
(i.e., the wrk that was either “herein
aut hori zed” wunder § (f) of the permts or
covered by the navigational servitude) nust be
borne by the pipeline ower.

I d. at 444.

It was only after UTTCO that the Corps, in COctober 1995
i ssued witten guidance —Policy Quidance Letter 44 —for when it
wll assert its power to require renoval of an obstruction to
navi gation at the expense of the owner of the obstruction. \Wen
Texas and the Port determ ned that they did not have the authority
to require relocation of nore than 100 pipelines under the
navi gabl e waterway, they requested the Corps to secure their
relocation wunder the authority of its federal navigational
servitude and the corresponding 8 10 permts.

The Chief’s Report was then sent by the Corps to Congress
concerning this authority and with a specific cost-allocation
provision, noting that all relocation costs would be borne by
Omers. Congress relied on this report in deciding to approve the
project and formally incorporated the Chief’s Report in the
authorizing legislation — WRDA-96. Pub. L. No. 104-303, 8
101(a)(30), 110 Stat. 3658, 3662-66 (1996).

Despite this, the district court ruled: “The adoption of the

chief’s report went only as far as its engineering and design

recomrendati ons, not its adnoni shnents on cost allocation”. Ar

Li quide, No. H98-3982 at 5. The cost data in the LRR
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incorporated in the Chief’s Report, reflects, however, that
relocation costs are to be borne by Owmers. For exanple, the LRR
includes tables listing individual Omers, their specific 8§ 10
permts, and the nunber and size of their pipelines.

| ndeed, portions of the LRR discuss requiring Omers to bear
pi peline relocation costs according to the §8 10 permt power
(E.g., “The cost for renoval and replacenent of pipelines and
docking facilities located wwthin the area of navigation servitude
are not included in the cost estinmate because these costs are owner
costs, not project costs.”)

Omers contend, erroneously, that WRDA- 86 precl udes the Corps’
exercising 8 10 permt authority to enforce the navigational
servi tude. For obvious reasons, Congressional waiver of this
servitude nust be express. See, e.g., United States v. Cherokee
Nation of kla., 480 U S 700, 707 (1987) (holding waiver of
navi gational servitude “wll not be inplied, but instead nust be
‘surrendered in unm stakable terns’”) (quoting Bowen v. Public
Agenci es Qpposed to Social Security Entrapnent, 477 U S. 41, 52
(1986)). There is no waiver in WRDA-86; the federal navigational
servitude renains.

In sum the Corps properly exercised its navigational
servitude over the pipelines and waterway covered by the § 10
permts, requiring Owmers to renove those pipelines at their

expense.
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B.

In their conditional cross-appeal, Owers claimthe project is
for a deep-draft harbor within the neaning of WRDA-86: one
“authori zed to be constructed to a depth of nore than 45 feet”. 33
US C 8§ 2241(1) (enphasis added). As discussed, WRDA-86 provides
that obstruction relocation costs for a deep draft harbor project
are to be divided equally between Owmers and the non-Federal
interest (here, the Port). 33 U S.C § 2211(a)(4).

In support, Oaners contend that the design depth of 47 feet
for the entrance channel of the project nmakes it one for a deep-
draft harbor. They contend also that over-depth dredging and
advance mai ntenance have resulted in a channel depth greater than
45 feet.

The reasoning by the district court provides the correct
answer to these contentions: “The depth of the entrance is not the
depth of the channel.... When it adopted the chief’s report
Congress aut horized the construction of a 45-foot-deep harbor, not
a deep-draft harbor”. Air Liquide, No. H 98-4982 at 4 (enphasis
added) .

L1,

For the foregoing reasons, those parts of the judgnent

allocating the pipeline relocation cost to the Port and anendi ng

the Corps’ renoval -notices to Owmers are VACATED;, that part of the
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j udgnment concerning the project not being for a deep-draft harbor
i s AFFI RMED; and judgnent is RENDERED for the Corps and Port.

VACATED i n PART; AFFIRVED i n PART; and RENDERED
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