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Before DUHE, EMLIO M GARZA, and DeMOSS, Circuit Judges.
DUHE, Circuit Judge:

Appel | ant Angel a Maritine Shipping, Ltd. ("Angela"), clainmant
of the in rem defendant, MV ANCELA, appeals a judgnent in a
8§ 905(b) action by Sylvia Mdore, the surviving spouse of
| ongshoreman Horace Moore ("Mwore"). The district court held for

the Plaintiff, finding vessel negligence and finding the decedent



five percent at fault. W hold the award of nonpecuni ary damages
to be excessive and hold that the court exceeded its authority in
increasing the security posted in lieu of the vessel. Accordingly,
we remand for a reduction in the total danmage award.

l.

Sylvia Myore sued under the Longshore and Harbor Wrkers'
Conpensation Act (LHWCA), 33 U.S.C. 8§ 905(b), the MV ANGELA in rem
for the wongful death of her husband, who was struck by falling
cargo while working for Stevedores, Inc. in the MV ANGELA
Section 905(b) provides a negligence renedy to a | ongshoreman or
his fam |y against the vessel.! Plaintiff had the vessel arrested,
and Angela filed a claim of owner, reserving all rights and
defenses and requesting the court to set security for rel ease of
the vessel. The court set security at $500, 000, and ordered the
vessel released upon posting of a Letter of Undertaking in that
anount. The vessel then departed the jurisdiction.

The MV ANGELA is a seven-hold bul k carrier equipped with four
cranes. The district court found that Moore's death was caused in
part by vessel negligence relating to the vessel's no. 4 crane,

whi ch was being used to offload T-bar ingots of alum numfromthe

! That section provides, “lIn the event of injury to a person
covered under this Act caused by the negligence of the vessel, then
such person . . . may bring an action against such a vessel as a
third party . . . and the enployer shall not be liable to the
vessel for such damages directly or indirectly . . . . The
liability of the vessel under this subsection shall not be based
upon the warranty of seaworthi ness or a breach thereof at the tine
the injury occurred.” 33 U S.C. 8§ 905(b).
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vessel's no. 7 hold. Moore was operating a forklift in the hold
when a T-bar fell from a load carried by the ship’'s crane
approxi mately 75 feet above the floor of the hold, striking More
on his forklift. The district court found vessel liability under

section 905(b) and Scindia Steam Navigation Co. v. De Los Santos,

451 U. S. 156, 101 S.C. 1614, 68 L.Ed. 2d 1 (1981).

Scindia outlined three duties shi powers owe to | ongshorenen:
1) the "turnover duty,"” relating to the condition of the ship upon
t he commencenent of stevedoring operations; 2) the duty to prevent
injuries to longshorenen in areas remaining under the "active
control” of the vessel; and 3) the "duty to intervene." Howett v.

Bi rkdal e Shipping Co., 512 U. S. 92, 98 (1994) (citing Scindia, 451

US at 167, 175-76). Due largely to problens with the crane, the
district court found a violation of all three duties. First, the
district court found that the vessel owner failed to warn on
turnover of hidden defects of the crane. Second, the court found
that the injury was caused by a hazard under control of the ship.
Third, the court found that the vessel violated its duty to
intervene when it clearly knew of the crane's problens. The court
concl uded that the defective crane caused Miore’ s death, assessing
conparative fault 65%to Angela, 30%to Stevedores, and 5%to More
hi nsel f.

The total damage award was $907, 469. 11, i ncl uding $750,000 in
non- pecuni ary damages for |oss of society. The court entered a
judgment for $862,095.66 and granted Plaintiff a post-tria
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increase in security sufficient to cover the judgnent.

Angel a requested mandanus review of the district court's
ruling on the increase of security, which this Court deni ed w t hout
opinion. Angela tinely noticed this appeal.

1.

The district court had subject matter jurisdiction because
this is an admralty action against the vessel. 28 U.S. C 1333
(1); Fed. R Gv. P., Supp. Admralty & Maritine Cains Rule C
Jurisdictionis in remonly.

L1,

W nust first determ ne whether the district court clearly
erred in finding Angela breached a Scindia duty owed to the
| ongshor enman. W review factual findings only for clear error

MA lister v. United States, 348 U S. 19, 20 (1954); see also

Theriot v. United States, 245 F. 3d 388, 394 (5th Gr. 1998).

The "turnover duty" relates to the condition of the ship upon
the comencenent of stevedoring operations. Scindia, 451 U S at
167. This duty requires a vessel to exercise

“ordi nary care under the circunstances” to turn over the
ship and its equipnent . . . “in such condition that an
expert and experi enced stevedoring contractor, m ndful of
the dangers he should reasonably expect to encounter

w |l be able by the exercise of ordinary care” to
carry on cargo operations “with reasonable safety to
persons and property.”

How ett, 512 U.S. at 98 (quoting Federal Marine Termnals, Inc. v.

Burnside Shipping Co., 394 U S. 404, 416-17, n.18 (1969)). The




duty extends to warning the stevedore of hazards with respect to
its equi pment known to the vessel that would |ikely be encountered
by the stevedore and would not be obvious to him Scindia, 451
U S at 167.

The court’s finding that the turnover duty was breached is
supported by the evidence. The court found that Angela was aware
that there were serious problens wth the crane as a result of
conplaints nmade to it by Coastal Cargo,? a stevedoring conpany t hat
had used the crane for a few days just before Stevedores. After
mul ti pl e breakdowns and repairs, the crane had weight Iimtations
and restrictions on novenent, and it noved erratically, jerking and
surging at tines. The court found that the problens with the crane
were hydraulic, and that the crane had a poor mai ntenance record.?
The district court found that, had Stevedores known the problens

Coastal encountered with crane no. 4, this would have affected

2 The record reveal s that the first day Coastal tried the crane,
it would not Iift at all. After repairs, Coastal determ ned that
the crane could |ift only 10 tons instead of its usual 25. Coasta
resunmed using the crane to |ift only 10 tons. The next norning,
the crane had the sane problem was again repaired, was used for an
hour before breaki ng down again. Over the next couple of days
Coastal again used the crane for 10-ton | oads.

Coastal ' s superintendent testified that the crane was not well
mai nt ai ned and that he had to tell the crane operator to "try to do
one thing at a tine with the crane, instead of trying to hoist up
swing and boom" all of which a crane usually can do at the sane
tinme.

3 A post-accident inspection indicated that the crane had
hydraulic | eaks. The court believed fromexpert testinony and from
vi ewi ng phot ographs of the crane that there was a serious problem
wi th crane mai nt enance.



their operations. This finding is supported by the evidence.*
Angel a argues that a vessel has no duty to warn of dangers
that woul d be obvious to a | ongshoreman of reasonabl e conpetence,
such as a jerking crane. This exception to the turnover duty
applies if the defect causing the injury is open and obvious and
one that the | ongshoreman should have seen. Scindia, 451 U S at

167; Pinental v. LTD Canadian Pacific BUL, 965 F.2d 13, 16 (5th

Cr. 1992). The exception does not apply, however, if the
| ongshoreman’s only alternatives to facing the hazard are unduly
inpracticable or tinme-consumng or would force himto |eave the

job. Pinental, 965 F. 2d at 16; Treadaway v. Soci ete Anonyne Loui s-

Dreyfus, 894 F.2d 161, 167 (5th Cr. 1990); Teply v. Mbile QI

Corp., 859 F.2d 375, 378 (5th Gir. 1988).

The district court found both that the condition was not open
and obvi ous and that the | ongshorenen's only alternatives to facing
the hazards were unduly inpractical, tine consum ng, and costly.
These findings, too, have support in the evidence. No one told
St evedores’ crane operator, for exanple, of the problens Coastal
experi enced, even after he conpl ai ned of sim |l ar problens. Rather,

a vessel representative told himto "slant the control stick when

4 \When St evedores began work, Stevedores was not inforned by the
captain (nor by anyone el se) of the probl ens Coastal encountered or
of the weight limtations or novenent problens. Stevedores began
using crane no. 4to lift substantially nore than 10 tons at a tine
di scharging T-bars.



he had problenms with the crane.® One might conclude that the
vessel owner was suggesting mstakenly that any problem was
operational, hiding the real problem that was hydraulic. See,

e.g., Scindia, 451 U S at 167 (recognizing ship owner’s duty to

warn of “hidden danger” known to him.?®

To the finding that alternatives to facing the hazard were
unduly inpractical or time consumng, Angela contends that
swi t chi ng cranes woul d have i nvol ved no additional tine or expense.

Support for the court’s contrary finding lies in evidence that the

5> This fact distinguishes Geenwod v. Societe Francaise de
Transports Maritines, 111 F. 3d 1239, 1247 (5th Gr.), cert. deni ed,
522 U.S. 995, 118 S.Ct. 558, 139 L.Ed.2d 400 (1997), in which the
court remarked that plaintiff “presented no evidence that the
[crane operator] was instructed to continue to use the crane
despite the defect.” Geenwod, 111 F.3d at 1248.

¢ The district court was faced with conflicting testinony about
whet her the defective condition was open and obvi ous. Stevedores
crane operator, Randall Faul k, whose testinony the court credited
in part, testified that after the vessel's chief engineer
instructed him to "slani the control stick, he had no further
conplaints with the crane and heard no conplaints fromthe people
working in the hold. Finding the crane’s defect not to have been
open and obvious, the district court credited the fact that
Stevedore’s initial conplaint about the crane was net wth a
“superficial tip” suggesting operator error.

O her support for the finding lies in the testinony of narine
surveyor Webster, who stated that hydraulic problens worsen under
| oad and as the crane heats up. Confirmation of that phenonmenon
was the discharge tally indicating that this accident occurred
after a series of 18-bar | oads were discharged. Al though Coasta
Cargo’s superintendent nollified the situation by lightening the
loads to less than the crane’s capacity, no one provided that
information to Stevedores. Finally, the court found the rel evance
of Webster’s expert opinion “enhanced” by the captain’ s adamancy
that there was nothing wong with the crane. Al told, the record
provides a sufficient foundation for finding that the crane’s
condi ti on was not open and obvi ous.
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ot her crane (no. 3) that could reach this hold was al ready in use
and had problens of its own; that the vessel owner had in the past
refused to accept responsibility for standby tinme of stevedores
refusing to unload cargo due to repairs; and that |ongshorenen
refusing to work mght |ose business because the trade is
conpetitive.

The district court's account of the evidence is plausible in
light of the entire record. “Were there are two perm ssible views
of the evidence, the factfinder's choice between them cannot be

clearly erroneous."” Anderson v. Gty of Bessener, N.C, 470 U S

564, 574 (1985). After reviewng the record, we are not left wth
a “firm and definite conviction” that a m stake has been nade.

Henderson v. Belknap (In re Henderson), 18 F.3d 1305, 1307 (5th

Cir.), cert. denied, 513 U S. 1014, 115 S. . 573, 130 L. Ed. 2d

490 (1994). Accordingly, we find no clear error in the findings
that the vessel owner violated the turnover duty and that the “open
and obvi ous” exception did not exenpt the vessel fromthe turnover
duty.’
V.
Appel | ant next questions whet her vessel negligence was a | egal

cause of the accident. Angela argues that the accident was caused

’ Because we sustain the court’s holding Angela liable for
breach of the turnover duty, we wll not discuss the “active
control” duty or the duty to intervene. See Pinental v. LTD
Canadian Pacific Bulk, 965 F.2d 13, 15 -16 (5th Cr. 1992)
(evidence of liability under one of these Scindia duties sufficient
to defeat notion for directed verdict for vessel owner).
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not by the mal functioning crane but by Stevedore’s assenbling the
T-bars into |loads of 18, a configuration it asserts is inherently
danger ous. The district court found vessel fault “clearly
contributed” to the accident, citing the vessel’s failure to
revisit the hydraulic pressure issues wth the crane and the
failure to inform Stevedores about the crane problens experienced
by Coast al .

The evidence supports the district court’s finding that
erratic notions such as jerking of the crane caused the T-bar to
fall fromthe load. Trial testinony also supports the inference
that, had Stevedores been duly warned about problens with the
crane, it would have conducted its operations differently. To be
a legal cause of a plaintiff’s injury, breach of a Scindia duty

must be a “‘substantial factor’ inthe injury.” Donayhey v. QODECO,

974 F.2d 646, 649 (5" Gr. 1992). The evidence at trial anply
supports the finding that the vessel’s breach of the turnover duty
was a substantial factor in causing the accident and Moore’s deat h,
so that the district court did not clearly err in its finding.

V.

W nmust next determ ne whether the district court erred in
assessing only five percent of the fault to the decedent. The
district court determ ned that although Moore was under the T-bar
when it |landed, he was not inproperly driving the forklift under
the path of the load. A flagman and hatch workers saw the | oad
clear the hatch cover. When the flagnman waved the |oad clear,
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Moore and other workers resumed their duties in the hold. The
testinony of the |ongshorenen uniformy supports these findings.
The court also found that erratic notions of the crane probably
"l aunched" the T-bar toward the m ddl e of the hatch where More had
just noved his forklift. The district court found that any fault
on the part of Mowore “derives from the fact that he should have
seen the jerking of the crane and anticipated the worst from such
erratic crane novenent.” We will not disturb the district court’s
choice to credit the foregoing testinony and assess very limted
fault to Moore for not “anticipat[ing] the worst.”
VI .

W are next asked to reverse the award of non-pecuniary
damages because they are not available in 8 905(b) cases. Wether
damages for | oss of consortiumare recoverable is a | egal question,

subject to de novo review. Mchel v. Total Transp., Inc., 957 F. 2d

186, 191 (5th Cir. 1992).
The | oss of consortiumaward is permssible in this 8§ 905(b)

case. Sea-Land Services, Inc. v. Guudet, 414 U. S. 573, 585-91

(1974), and N chols v. Petroleum Helicopters, Inc., 17 F.3d 119,

122-23 (5th Cr. 1994), each allowed non-pecuniary damages for
| ongshorenen injured in territorial waters. Despite ill ogica
di screpanci es between the | aw governing injuries to | ongshorenen in
territorial waters and persons governed by the Death on the Hi gh
Seas Act or the Jones Act, we nust apply the law as it is.

Nichols, 17 F.3d at 123; United States v. Rayo-Valdez, 302 F.3d
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314, 320 (5th Gir.) cert. denied, 123 S.Ct. 694 (2002).

VI,

Angel a al so contends that $750,000 for |oss of consortiumis
neverthel ess subject to remttitur because it is excessive.
| ndeed, the district court determ ned that the evidence warranted
“the highest award possible for non-econom c danmages,” and fi xed
the anmount based on awards for death in air crash cases. The
determ nation of the extent of damages is for the trier of fact,
and "in this area the appellate court should step lightly or not at

al | . In re Alr Crash Disaster, 767 F.2d 1151, 1155 (5th Qr.

1985).
W review a trial judge's assessnent of damages for clear

error. Sosa v. MV LA IZABAL, 736 F.2d 1028, 1035 (5th Cir.

1984); Fed. R Cv. P.52(a). An award is excessive only if it is
greater than the nmaxi nrum anount the trier of fact could properly
have awarded. Sosa, 736 F.2d at 1035. An appellate court nay not
det er m ne excessi veness by conparing verdicts in simlar cases, but

rather nust review each case on its own facts. W nbour ne V.

Eastern Airlines, Inc., 758 F.2d 1016, 1018, (5th G r.1984), cert.

denied, 474 U S. 1036, 106 S.C. 603, 88 L. Ed. 2d 582 (1985);
Sosa, 736 F.3d at 1035.

Damage awards i n anal ogous cases “provide an objective franme
of reference, but they do not control our assessnent of i ndividual

ci rcunst ances. “ VWeat v. United States, 860 F.2d 1256, 1259-60
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(5th Cr. 1988).8 W neasure the award under the "maxi numrecovery
rule,” which "provides that we will decline to reduce damages where
the anpbunt awarded is not disproportionate to at |east one
factually simlar case fromthe relevant jurisdiction.” Lebron v.

United States, 279 F.3d 321, 326 (5th Cr. 2002)(internal citations

and quotations omtted, enphasis in original). To avoid
substituti ng our opinion for that of the fact finder, we apply a
mul tiplier or percentage enhancenent to past simlar awards, which

is 33%for bench trials. See Salinas v. ONeill, 286 F.3d 827, 831

&n.6 (5th Gr. 2002) (noting 50%enhancenent has been applied only
injury trials and 33% nultiplier has applied in both bench trials
and jury trials).

Here the Plaintiff and decedent had been married 6 nonths,
after having been together for seven years and, as the district
court found, had a truly loving relationship. They married when
they were approxi mately 50 years ol d and had no chil dren together.

The award for | oss of |ove and affection in this case i s excessive

8 There is sone tension between the principle that we consider
excessi veness based on the facts of the case before us and the
utility of considering precedent, in anal ogizing the facts at hand
to simlar cases. As Weat observed,

Al t hough our determnationis, by its nature, subjective, we
do conduct our analysis wthin an objective frame of
reference: damage awards in simlar cases. W have stated that
conparing damage awards in simlar cases is helpful in
determ ning whether a particular award is excessive. On the
ot her hand, we have also observed that we cannot determ ne
excessiveness by conparing damage awards and that each case
depends on its own facts.

Wheat, 860 F.2d at 1259 (citations omtted).
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and constitutes an abuse of the trier of fact's discretion.

W agree with defendants that the air crash cases relied upon
by the district court are not factually simlar, as in each case
the Court relied on the fact that other famly nenbers perished
along with the spouse; one relied on the additional fact that the
surviving spouse was left to raise a child wthout the decedent.

In re Air Crash Disaster, 767 F.2d at 1157 ($500, 000 nmaxi mum f or

wfe lost along with three mnor children); Caldarera v. Eastern

Air Lines, Inc., 705 F.2d 778, 785 (5th Cir. 1983) ($250, 000 maxi mum

for plaintiff having lost his wife of nore than 12 years as well as
their eight-year-old and plaintiffs’ nother, and being left to

rai se his four-year-old by hinself); Wnbourne v. Eastern Airlines,

Inc., 758 F.2d 1016, 1017 (5th Cir. 1984) (approving $500, 000 for
a loss of wife, when plaintiff also lost two children), cert.
deni ed, 474 U S. 1036, 106 S.Ct. 603, 88 L.Ed.2d 582 (1985).

Poi gnant factual distinctions are that Plaintiff herein |ost
no other famly nmenber fromthis accident, and that she and Moore

had no dependent children. Cf. Wnbourne, 758 F.2d at 1018 (noti ng

that “[plaintiff’s] entire famly is gone”); Caldarera, 705 F. 2d at
786 (noting “calamtous effect of the sinultaneous bereavenent”);

see also Dunn v. Consolidated Rail Corp., 890 F.Supp. 1262, 1290

(MD. La. 1995)(remarking “The | oss of her husband's | ove, support
and conpanionship in raising their children is one of the nost
profound effects on the life of [plaintiff].”).

The highest award in a factually simlar Louisiana case we
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have found i s $300, 000. See Fannin v. Louisiana Power & Light Co.,

594 So.2d 1119, 1127 (La. App. 5th Cir.) ($300,000 for |oss of
consortium not abuse of discretion for “‘Romeo and Juliette’
scenari 0” and “true love affair” wherein couple courted for years
and were married approximately 5 nonths, no children, when death
occurred, |eaving spouse “devastated’” and “lost and in a daze”),

wit denied, 600 So.2d 694 (1992); see also Easton v. Chevron

| ndus., 602 So.2d 1032, 1038 (La. App. 4th Cr.) (award of $100, 000
to $300,000 was within the discretion of the trier of fact for
death after 10 years’ marriage, “very solid and loving,” no

children), wit denied, 604 So.2d 1315, and wit denied, 604 So.2d

1318 (1992).

W reach our conclusion primarily on the evidence in this
record, and secondarily on the rough gui dance provided by awards
approved for simlar injuries by the Loui siana appellate courts and

the decisions of this court applying Louisiana law. See Air Crash

D saster, 767 F.2d at 1157. Applying the “maxi numrecovery rule”
to the award in this case requires remttitur of the non-pecuniary
award to 133% of $300, 000, or $399,000 for non-pecuni ary danmages.
On the facts of this case, $399,000 is the maxi num non-pecuni ary
award that could be nmade, subject to the discussion in the next
secti on.
VI,
Angela next asks us to hold that the court exceeded its

jurisdiction by awardi ng danages in excess of the security posted
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to release the arrested vessel. The district court's in rem
jurisdiction was based on the $500, 000 | etter of undertaki ng posted
to release the arrest of the MV ANGELA The district court
rendered judgnent in an anount exceeding the security, and
Plaintiff filed a post trial notion to increase security to cover
t he judgnent.

The district court granted plaintiff’s notion to increase
security. The court noted that the $500,000 security originally
ordered did represent “an anount sufficient to cover the anount of
the plaintiff's claim fairly stated,”® because “the plaintiff's
counsel stated on the record that he ‘could Iive with $500, 000."”
I ncreasi ng the security post-judgnent, the district court remarked,

The Court al so recogni zes that the vast majority of the

award is for non-econom c danmages, which may well be

unavailable to the plaintiff after the issue of its
recoverability is considered by the Fifth Grcuit. Under

t hese circunstances, the Court finds that the defendant

shal |l increase the anmount of security to equal the anount

of the judgnent, plus accrued interest and costs.

W find no legal support for a post-judgnent increase in
security. Wiile it is true a district court may require “further
security” at any tinme, 28 U. S.C. 8§ 2464(b) & Supp. R E(5)(b), we
interpret the phrase to nean substitute or replacenent security

(e.g., when a surety has becone insolvent) rather than additional

security, except where the vessel was released by fraud,

® Fed. R Civ. P., Supp. R E(5)(a) (In remsecurity should be
fixed "at an anount sufficient to cover the anmount of the
plaintiff's claimfairly stated.").
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nm srepresentation, or mstake of the court.? Plaintiff does all ege
that the district court “m stakenly” cal cul ated More’ s claim but
the fixing of security was based in part on Plaintiff’s counsel’s
own declaration to the court. It was therefore not based on a
“m stake” of the court as discussed in the jurisprudence.!

W find no authority for the court to have required additi onal

10 See, e.qg., The Wanata, 95 U.S. 600, 611 (1877) (Stipulation
taken for property “is deened a nere substitute for the thing
itself” and “is binding on the Appellate Court, unless it appears
that the property was rel eased by m srepresentation and fraud.”);
Mosher v. Tate, 182 F.2d 475, 479 (2d Gr. 1950) (If court erred in
ordering rel ease of vessel wthout requiring sufficient bond from
owners, court had power to order personal decree against owners if
recovery was greater than security.); The Fred M Lawence, 94 F.
1017, 1018 (2d Cir. 1899)(If stipulation has becone worthl ess by
i nsol vency of surety and claimant does not conply with order to
furnish additional security, court may strike answer and enter
default judgnent.).

W express no opinion on the continued efficacy of the
principle allowing in personamliability w thout personal service
di scussed in sone of the cited cases which predate Admralty Rule
E(8), under which Rule a vessel owner nmay now enter a restricted
appearance to defend an in rem action.

1 The district court did correct a mstake in the anount of the
award (undoi ng an unwarranted reduction of the plaintiff’s recovery
by the Stevedores’ percentage of fault, see Ednonds v. Conpagnie
Gen. Transatlantique, 443 U S. 256 (1979)), and noted that the
error was "strictly an oversight on the part of the Court." That
m st ake was post-trial had no bearing on the court’s pre-tria
fixing of security.

W agree with J.K. Wl ding Co. v. Gotham Marine Corporation,
47 F.2d 332, 335 (D.C.NY. 1931), in its recognition that “a
uni l ateral m stake, such as a statenent of the libelant's claimat
too small a figure,” is not good reason to conpel the giving of
addi tional security. See also Industria Nacional Del Papel, CA V.
MV ALBERT F, 730 F.2d 622, 626 (11th Gr.) (recogni zing that new
or additional security can be required if the original anount was
insufficient due to fraud, m srepresentation, or "’'the m stake of
the court and not that of the claimant’"), cert. denied, 469 U S.
1037 (1984) (quoting 7A Moore’ s Federal Practice  E. 14 at E-711 n.
30 (2d ed. 1983)).
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security. See United States v. Anes, 99 U. S. 35, 42 (1878) (“[T]he

remedy of the libelants . . . was transferred fromthe property to
t he bond or stipulation accepted by the court as the substitute for

the property seized.”); The Steaner W>bb, 81 U S 406, 418

(1871) (“[NJothing but the [anpbunt of the security] is within the

control of the court.”); lncas & Mnterey Printing & Packaging,

Ltd. v. MV Sang Jin, 747 F.2d 958, 961 (5th Cr. 1984) (Rel ease of

vessel in exchange for posting of security transfers lien from

vessel to fund representing security.), cert. denied, 471 U. S. 1117

(1985); J.K. Welding Co. v. Gotham Marine Corporation, 47 F.2d 332,

335 (D.C.N. Y. 1931) (“[T]he court can exercise as nuch authority
over [the bond that is a substitute for the res] as if the vessel
itself were in the custody of the court, but no nore.”), cited with

approval in Incas, 747 F.2d at 962 n. 10.

The security and anmount of danmage award are therefore [imted
to the $500,000 sumin the original letter of undertaking. See The
Wanata, 95 U. S. 600, 611-12 (1877) (Where val ue of property held is
insufficient to pay the loss, “it is not conpetent for the court to
award damages agai nst the sureties in the stipulation beyond the

proceeds or value.”); Cooper v. Reynolds, 77 U. S. 308, 319, 19 L

Ed. 931 (1870) (One essential requisite to jurisdictioninremis
seizure or attachnent of property; “[without this the court can
proceed no further; with it the court can proceed to subject that

property to the demand of plaintiff.”)(enphasis added); The Ann
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Caroline, 69 U S 538, 548-49 (1864) (stipulator who has filed a
bond or stipulation for definite sumin place of vessel cannot be

conpelled to pay nore than expressed anount); Overstreet v. Water

Vessel Norkong, 706 F.2d 641, 643 (5th Gr. 1983) (Bond that stands

in the place of the vessel is “the sole property that is within the

court's jurisdiction.”); J.K Wlding, 47 F.2d at 335 (A
stipulation for value represents “a new security of unfluctuating
value in the place of the vessel.”); The Mutual, 78 F. 144, 144-45
(D. Conn. 1897) (If, by giving of bond or stipulation for val ue,

vessel is rel eased and “freed forever,” court has no power to order

addi tional security.); but see Central Hudson Gas & Elec. Corp. V.

Enpresa Naviera Santa S. A, 56 F.3d 359, (2d Gr. 1995) (uphol ding

admralty jurisdiction to enter judgnent exceeding value of
arrested res, which was a letter of undertaking, even though the
owner filed a restricted appearance in the in remaction, for use
in a later in personam action, limted only by res
judicatal/coll ateral estoppel principles).

The damage award in this case, to the extent that it exceeds
t he anobunt of security, nust be nodified.

CONCLUSI ON

W find no clear error in the findings that Angela violated
its duty under Scindia in a manner that caused Moore’s death, that
Moore was five percent at fault, or that non-pecuni ary danages are
recover abl e. The quantum of non-pecuniary danages 1S not
sust ai nable on these facts, as discussed above. Because of the
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anount of security posted, the total damage award nmay not exceed
$500, 000. The matter is therefore
REMANDED for further proceedings in accordance with this

opi ni on.
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EMLIOM GARZA, Circuit Judge, concurring in part and dissenting
in part.

The majority opinionis inproperly deferential to the district
court’s determnation that Angela Maritinme (“Angela”) was aware of
| atent defects that were the cause of the acci dent and | ongshorenen
Moore’s death, and to its determ nation that the defects were not
open and obvious to More's enployer St evedor es, I nc.
(“Stevedores”). Although the majority opinion is correct that we
review the district court’s findings of fact for clear error, we
review the application of those facts to |law de novo. Thus,
applying the less deferential standard, | believe the district
court inproperly applied its own factual determnations to
controlling legal precedent in sustaining liability against Angel a
under the “turnover duty.” However, as | believe the district
court properly found Angela |iable under the “duty to intervene,”
| would affirmthe judgnent, vacate the district court’s allocation
of liability, and remand the case for a calculation of fault under
the “duty to intervene.” Therefore, | respectfully concur in part
and dissent in part.

I

The 1972 anendnents to the Harbor Wrkers’ Conpensation Act
fundanentally changed both the duties shipowers owe to
| ongshorenen and consequently the scope of the liability to which

they are subject. Two Suprene Court cases, Scindia Steam
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Navi gation v. De Los Santos, 451 U S 156, 101 S. C. 1614, 68 L

Ed. 2d 1 (1981), and Howl ett v. Birkdal e Shipping Co., 512 U S. 82,
114 S. . 2057, 129 L. Ed. 2d 78 (1994), have together outlined
the relative duties of shipowners and stevedores to | ongshorenen,
and the circunstances where liability against a shipowner can be
sustai ned under 33 U S.C. §8 905(b). The Scindia Court explained
that “[al]s a general matter, the shipower may rely on the
stevedore to avoid exposing the |longshorenen to unreasonable
hazards . . . . The ship is not the common enployer of the
| ongshorenen and owes no such statutory duty to them” 451 U S. at
170, 101 S. C. at 1623. The Howl ett Court enphasized the point
explaining that “[t] he design of these changes was to shift nore of
the responsibility for conpensating injured |ongshorenen to the
party best able to prevent injuries: the stevedore enployer.” 512
US at 97, 114 S. . at 2063.

Nevert hel ess, a ship owes three duties to | ongshorenen: 1) the
turnover duty; 2) the active control duty; and 3) the duty to
i ntervene. How ett, 512 U S at 98, 114 S. . at 2063. The
majority opinion relies solely on the turnover duty to establish
liability. “The turnover duty requires the vessel to warn the

stevedore ‘of any hazards on the ship or with respect to its
equi pnent,’ so long as the hazards ‘are known to the vessel or
shoul d be known to it in the exercise of reasonable care,’

and woul d not be obvious to or anticipated by [the stevedore] if
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reasonably conpetent in the performance of his work.” [Id. at 98-
99, 114 S. . at 2063. Therefore the duty attaches only to | atent
defects of which the vessel has or shoul d have had know edge. That
duty is extinguished, and in essence shifted to the stevedore, if
the stevedore either gains actual know edge of the defect, or if
the stevedore should have anticipated its existence. See id. at
99-100, 114 S. C. at 2064. That duty does not shift “if the
| ongshorenen’s only alternatives when facing an open and obvi ous
hazard are wunduly inpracticable or tine consunm ng ”
Pinmental v. LTD Canadi an Pacific Bulk, 965 F.2d 13, 16 (5th Gr.
1992) .

In addition to establishing a duty owed by the vessel to the
deceased, the plaintiff nmust establish that the |atent defect in
the crane was the “legal cause” of the accident such that it was a
“substantial factor” in the injury. Donayhey v. CODECO 974 F. 2d
646, 649 (5th Gr. 1992). Therefore, to sustain liability, Moore
must show that Angela had (or should have had) know edge of a
| atent defect in the crane which was not, and could not have been,
di scovered by Stevedores and was a substantial factor in the
acci dent.

W review the district court’s factual findings for clear
error; however, we review both questions of |aw and m xed questi ons

of fact and | aw de novo. Theriot v. United States, 245 F. 3d 388,

394 (5th Gr. 1998). The clearly erroneous standard of review
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does not “apply to decisions made by district court judges when
they apply legal principles to essentially undisputed facts.”
Wal ker v. Braus, 995 F.2d 77, 80 (5th Cr. 1993).

The district court determned that “erratic notions such as
[the] jerking of the crane caused the T-bar to fall fromthe | oad.”
It additionally concluded the jerking was due to a |atent
hydraulics problem of which Angela was aware, and of which
Stevedores was oblivious. It relied on the expert testinony of
Edward Wbster to establish, as a general nmatter, “that a
hydraul i cs probl emworsens as the hydraulics heat up, which can be
caused by the excessive weight of the loads lifted,” and on the
testinony of Coastal Cargo (“Coastal”) enployee Rene Fal goust to
establish that the crane was experiencing hydraulics problens.
While Webster’s testinony is hypothetical and does not establish
that the crane was suffering froma hydraulics problemat the tine
of the accident, Falgoust’s testinony only refers to hydraulics
probl ens the crane was experiencing while under Coastal’s control,
days before turnover, and not while it was under Stevedores’
enpl oy when the accident occurred. !?

Strangely, the district court also adopted the testinony of

12 Adm ttedly, while under Coastal control, the crane experienced
severe difficulties. The crane was described as “broke down” and
at one point it “would not hoist at all.” The problens with the
crane were so severe that Coastal tw ce stopped working and
demanded that Angela repair the crane. Angela did so both tines.
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mar i ne surveyor Ben Havenman who testified that his post-accident
i nspection of the crane “reveal ed evi dence of hydraulic oil | eakage
that did not affect the operation of the crane, but that ol d cranes
| eak hydraulic fuel.” It also adopted the testinony of Edward Roy,
an expert in crane operations and i nspecti ons, who concl uded, after
his post-accident inspection, that the crane had “no structura
deficiencies, only cosnetic problens.” Finally, it concluded that
“time was spent on repairs on April 27-28, 2000," days before
turnover to Stevedores, by Angela in an effort to fix whatever
probl ens the crane was experienci ng while under Coastal’s control.

Cumul atively, these findings of fact suggest that the crane
had no | atent hydraulics defect at the tinme of turnover, and that
its jerking at the tine of the accident nust have had an alternate
cause. It also establishes that, even if there were |atent
defects, Angela had no know edge of them as it believed that it
had repaired whatever problens the crane was experiencing by the
time of turnover. Vessel l|iability cannot be sustained if either
there were no |atent defects or the vessel did not have know edge
of the defects. See How ett, 512 U.S. at 98-99, 114 S. C. at
2063. Thus the district court’s finding that Angel a had know edge
of a latent hydraulics defect at the tinme of turnover is
i nsupportable by its own factual concl usions.

Even if there was a hydraulics problem the real cause of the

accident, as established by the district court, was the jerking of
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the crane. The district court nerely assunes the jerking was
caused by a hydraulics problem This jerking, whatever its cause,
by Stevedores’ own adm ssion, was quite apparent to them The
district court in its factual findings determned that the
Stevedores’ <crane operator had “a critical problem with the
operation of the crane when he first used it.” It also cited
addi tional testinony from Stevedores’ enployees Henry Gaston, John
Dunham and Wl lie Davis establishing that the crane was operating
erratically and was clearly nmal functioning. Thus, based on the
district court’s factual findings, it was clear to Stevedores that
the crane was mal functioning, and nore inportantly that it was
jerking in a manner that eventually led to the accident.

The defect in the crane that is the stated cause of the
acci dent was open and obvious to Stevedores. Even assumi ng the
crane had a latent hydraulics defect, of which Stevedores was
unaware, it was certainly aware of the jerking and erratic
movenents that were a clear manifestation, if not of a hydraulics
problem of a malfunctioning crane. Any |ongshorenen there, “if
reasonably conpetent in the performance of his work,” should have
reali zed what woul d have been obvi ous to any | aynen, that the crane
was mal functioning and was a danger to everyone around it. See
How ett, 512 U S. at 98-99, 114 S. C. at 2063.

The majority opinion affirns the district court’s concl usion

that, even if the defects were open and obvious, there were no

25



viable alternatives to using the mal functioni ng crane because: 1)
using a different crane woul d have been unduly tine consum ng; 2)
in the past, Angela had not accepted responsibility for stand-by
time of stevedores refusing to unload cargo due to repair; and, 3)
Stevedores would |ose future business. Appl ying the incorrect
standard of review, the majority opinion further concludes that
“when there are two perm ssi ble views of the evidence” there can be
no clear error.

The district court’s view of the evidence is inpermssible
under our precedent. In Greenwood v. Societe Francaise De, 111
F.3d 1239, 1248 (5th Gr. 1997), we did not apply the ‘no viable
alternative exception when a stevedore used a crane despite its
open and obvious defects because “[the stevedore] presented no
evidence that [the crane operator] was instructed to continue to
use the crane despite the defect or that he would face trouble for
delaying the work.” Id. (internal quotations omtted). W relied
on the fact that the vessel was never inforned of the problem id.
at 1243, and that the crane operator knew imediately that the
crane was not operating properly, id. at 1246-47, to absolve the
vessel of liability.

Appl ying Greenwood, | believe the ‘no viable alternative’
exception should not be applied in this case. There is no evi dence
showi ng that Stevedores requested the crane be fixed or that

operations cease until repairs were nmade. According to the
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district court, the crane operator knewinmmedi ately that the crane
was havi ng probl ens. He conplained to Angela about the crane’s
jerking and was advised to “slamthe stick” to stop the jerking.
Ei ther the crane operator found the advi se satisfactory or he nmade
the decision not to inform Angela that the problem was nore
substantial and required nore thoughtful attention. Further, there
is no evidence Angela inforned Stevedores that it would not nake
needed repairs, or that there would be reprisals for requesting
repairs.

The only evidence suggesting that a dispute as to paynent for
down tine during repairs mght ensue was Coastal’s records
evidencing its dispute wth Angela over such paynent. There,
however, is no evidence denonstrating Stevedores had access to
t hose docunents or ot herw se had knowl edge of that dispute prior to
di scovery in this case. Consequently, it could not have been
deterred by know edge of that dispute at the tine it decided to not
request repairs.

Coastal, in contrast, was not deterred by the potential for
di spute with Angela. It twice requested that the crane be
repaired, and both requests were honored by Angel a. The purpose of
the ‘no viable alternative’ exception is to sustain liability
agai nst the vessel when the shi powner creates conditions where the
stevedore feels conpelled to face an open and obvi ous hazard. This

exception, however, should not be used to provide stevedores an
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excuse for not demanding repairs in the face of open and obvi ous
dangers to their | ongshorenen. This would defeat the intent of the
1972 Anmendnents to shift responsibility for the safety of the
| ongshorenen from the vessel to the stevedore. See Howlett, 512
US at 97, 114 S. . at 2063.

These policy goals would simlarly be defeated by excusing
St evedores’ behavior due to the conpetitiveness of the industry.
Stevedores will be less likely to request repairs if they know t hey
will not be held liable for their failure to do so. OSHA
regul ations have already recognized this concern and require:
“Cranes with a visible or known defect that affects safe operations
shall not be used. Defects shall be reported imediately to the
officer in charge of the vessel.” 29 C.F.R 8§ 1918.55(a). *
Shifting liability fromthe stevedore to the vessel would not only
def eat the purposes of the 1972 Anmendnents and OSHA regul ations, it
woul d i ncrease the |likelihood of tragic accidents such as this one
by elimnating the stevedore’s incentive to demand repairs in the
face of apparent danger to its enpl oyees.

Not hing in the record suggests, and the district court did not
find, that Angela conmunicated to Stevedores that it would either
not meke repairs, or not conpensate the |ongshorenen if repairs

were requested. Nor does the record, or the district court’s

B 1t is clear that Stevedores violated this regulation by not
refusing to operate the crane once it determned it was
mal f uncti oni ng.

28



findings, suggest that Stevedores requested repairs and was
ref used. The district court’s conclusion that Stevedores’
alternatives to facing the hazard were unduly inpracticable is
i nconsistent with its own factual findings, the precedent of this
Court, and with the policies behind the 1972 Anendnents of the
Har bor Wor kers Conpensati on Act as annunci ated by the Suprene Court
in Scindia and How ett.

Al t hough sustaining liability under the “turnover duty” is
i nappropriate, the Suprenme Court has recognized two other duties
shi powners owe to | ongshorenen: the “active control duty” and the
“duty to intervene.” Howett, 512 U S. at 98, 114 S. C. at 2063.
The district court properly sustained liability under the “duty to
intervene.”

The shi powner has a “duty to intervene and repair” if it knows
of the defect and knows the stevedore’s continued use of the
machine “present[s] an unreasonable risk of harm to the
| ongshorenen . . . .” Scindia, 451 U S at 175-76, 101 S. C. at

1626. This neans that “a vessel has a duty to intervene when it

Y Liability cannot be sustained under the “active control duty.”
This duty requires the vessel “exercise due care to avoid exposing
| ongshorenen to harm from hazards they nmay encounter in areas or
from equi pnent under the active control of the vessel during the
stevedoring operation.” Scindia, 451 U. S at 167, 101 S. C. 1622.
If the vessel relinquishes control over an area or a piece of
equi pnment to the stevedore the duty is extingui shed. See Pinental,
968 F.2d at 16. At the time of turnover, Angela relinquished
conplete control over the crane to Stevedores. Therefore Angel a
fully extinguished its “active control duty.”
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has actual know edge of a dangerous condition and actual know edge
that the stevedore, in the exercise of “obviously inprovident
judgnment, has failed to renedy it.” Geenwod, 111 F.3d at 1248.
Addi tionally, the | ongshoreman nust show that the shipowner: 1) had
actual know edge that the defect posed unreasonable risk of harm
and 2) actual know edge that it could not rely on the stevedore to
protect its enployees. | d. As the shipowner defers to the
expertise of the stevedore in the operation of the equipnent,
“[t]he shipowner’s obligation to intervene . . . is narrow and
requires sonmething nore than nere shipowner’s know edge of a
dangerous condition.” Id. at 1249 (internal quotations omtted).
Thus, “for the expert stevedore s judgnent to appear ‘obviously
i nprovident,’ that expert stevedore nust use an object with a
defective condition that is so hazardous that anyone can tell that
its continued use creates an unreasonable risk of harm even when
the stevedore’s expertise is taken into account.” Id.

The district court found that the crane’'s “erratic notions
were clearly observabl e by ship personnel, who alone did or should
have recogni zed the nmechani cal problens reflected.” Angela argues
we should follow our holding in Geenwod where we did not apply
the duty to intervene in a simlar situation where a | ongshorenen
was injured due to a crane’'s erratic jerking, and where the
shi powner knew of the crane’s problens and al |l owed the stevedore to

continue to use the crane despite this know edge. See id.
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However, in that case we relied on the vessel’s lack of
“special i zed knowl edge” to find that it did not knowthat the crane
“posed an unreasonable risk of harm” 1d. That is not the case
here. Angel a had speci ali zed know edge that the crane had recently
experienced severe hydraulics problens evidenced by jerking and
erratic notions. Those problens required shutting down the crane
and involved nultiple days of repair work. St evedor es i nforned
Angela that the crane was jerking and noving erratically, thus
Angel a affirmatively knew the crane was mal functioning as it did
under Coastal’s control, and thus was likely a danger to the
| ongshorenen, as it had been the week before.

Angela knew that Coastal, based on its expertise as a
stevedore, had demanded the cessation of its use of the crane, at
| east in part, due to fear of injury to its |longshorenen fromthe
crane’ s jerking. Thus, after Stevedores infornmed Angela of the
jerking and erratic notions, and did not cease operation of the
crane, based on its specialized know edge, Angel a shoul d have known
that Stevedores’ decision to continue working was inprovident, and
shoul d have stopped use of the crane for inspection to determ ne

the cause of the jerking.'™ Angela had specialized know edge not

5 Although the crane may not have had a hydraulics problem
sonething was clearly causing the jerking and erratic notions.
That sonet hi ng nay, as Angel a al | eges, have been the way Stevedores
was operating the crane. However, know ng the obvi ous danger the
jerking, regardless of its source, posed to the |ongshorenen,
Angel a should have stopped use of the crane to determne the
pr obl em when Stevedores failed to do so.
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only that the crane had recently mal functioned, but also that due
to that malfunctioning the proceeding stevedore had denanded
repairs. This specialized know edge, coupled with its know edge
that the crane was mal functioning as it did when Coastal denanded
repairs, in a mnner that was blatantly dangerous to the
| ongshorenen, denonstrates that Angela was in a position to
determ ne that continued use of the crane “posed an unreasonabl e
risk of harm”

This result is consistent with the purpose of the 1972
Amendnents as it allocates a portion of the liability to the vessel
when it is in a unique position to prevent the rel evant danger.
Due to both its specialized know edge of the crane’s recent
mal adi es, and know edge of the crane’ s obvi ous nal functioning while
under Stevedores’ control, Angela was in a position to veto
St evedores’ inprovident decision. This result, rather than
absol ving the stevedore of its responsibility for the protection of
the |l ongshorenen, as with the nmajority opinion’s result, sinply
adds an addi tional | ayer of responsibility for their protection, in
this case, to the shi powner, when it has “specialized know edge” of
an “unreasonable risk of harnf to the | ongshorenen

|

The district court determ ned that Angel a was 65%at fault for

the accident, Stevedores was 35% at fault, and that the decedent

was 5% at fault. The district court enjoys wide discretion in
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awar di ng damages, and its determ nations are reviewed for clear
error. Trico Marine Assets Inc. v. D anond B Marine Services Inc.,
332 F.3d 779, 791 (5th Cr. 2003). Considering, under the “duty to

intervene,” the stevedore is primarily at fault for not ceasing use
of the machinery, and the shipowner is only secondarily at fault
for not vetoing that decision, the district court’s allocation of
liability is clearly erroneous because it does not apportion the
| argest percentage of fault to the party nost responsible for the
accident. Cf. MDernott, Inc. v. COyde, 511 U S. 202, 207, 114 S
Ct. 1461, 1465, 128 L. Ed.2d 148 (1994) (citing United States v.
Rel i abl e Transfer Co., Inc., 421 U S 397, 411, 95 S. C. 1708,
1715-16, 44 L. Ed.2d 251 (1975) (“when two or nore parties have
contributed by their fault to cause . . . damage . . . [liability]
is to be allocated anong the parties proportionately to the
conparative degree of their fault”)).

While not explaining its reasoning as to its determ nation of
Angel a’ s particul ar percentage of fault, the district court appears
to have relied primarily on the turnover duty to establish the
vessel’'s liability.® As it further concluded that the |atent
hydraulics defect was the primary cause of the accident, it

allocated the lion's share of fault to Angel a.

16 Al 't hough the district court established liability under each
of the vessel’s duties to |l ongshorenen, it primarily relied on the
turnover duty to establish Angela’s fault and thus the vessel’s
al l ocation of fault.
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As expl ai ned above, the true cause of the accident was the
jerking of the crane, a synptom of either problens with the crane
or wwth its operation by Stevedores. Either way, as the crane was
under the full active control of Stevedores, and the turnover duty
was not violated, the decision to operate the jerking crane rested
wWth Stevedores, and thus the primary responsibility for the
accident also lies with it. Angela did, of course, have both the
opportunity and the responsibility to veto Stevedores’ deci sion;
however, as established in Scindia and Howl ett, the stevedore
retains the primary responsibility for the safety of the
| ongshorenen. Scindia, 451 U S at 170, 101 S Q. at 1623;
Howl ett, 512 U S at 97, 114 S. C. at 2063. Thus, the district
court’s determnation of fault cannot be sustai ned.

1]

For the preceding reasons | would affirmthe district court’s
j udgnment under the “duty to intervene” only. | would vacate the
district court’s allocation of liability and remand for cal cul ati on
of fault under the “duty to intervene” only. | would lastly affirm
both the reduction in the non-pecuniary damages award and the
district court’s holding that it |acked authority to increase the
security post-judgnent. Accordingly, | concur in part and di ssent

in part.
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