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FOREWORD TO 2014 EDITION

In July 2011, the Fifth Circuit District Judges Associa-
tion formed the Pattern Jury Instruction Committee (Civil)
including Judges Lee Rosenthal, Ron Clark, Elizabeth Foote,
Sul Ozerden, Michael P. Mills, Stanwood Duval, Mary Ann
Lemmon, Sarah Vance, Melinda Harmon and Dan Jordan.
The Committee was charged with reviewing the existing
pattern instructions and updating them where necessary.

After an initial review, the Committee determined that
the time had come for a top-to-bottom examination for
substantive accuracy. While many of the existing instruc-
tions remained valid, a significant number no longer
reflected current law. This is no reflection on prior commit-
tees, which did an excellent job drafting prior patterns. The
law is not stagnant; it was time to update. Accordingly, the
2014 edition of the Fifth Circuit Pattern Jury Instructions
(Civil) will represent a substantial overhaul.

The Committee approached this project with a consistent
mantra: present instructions that are as balanced, accurate,
and user friendly as possible. Given the breadth of that
undertaking, outside assistance was essential. And in the
end, nearly one hundred judges, attorneys, law professors,
and law students helped draft, vet, edit, and proofread the
final product. In all, the instructions went through four
rounds of review, each time by a different panel of reviewers.

In every case, the volunteer reviewers were recruited for
their expertise in the chapters they helped produce. In most
cases, the volunteers presided, practiced, or taught within
the Fifth Circuit and possessed hands-on experience apply-
ing this circuit’s standards, though some experts beyond this
circuit were consulted.

Readers will note that the subject areas are not identical
to previous editions. Chapter 6 on Antitrust and Chapter 8
on RICO have been deleted because the Committee concluded
that the existing instructions were no longer trustworthy
and that the issues arose too infrequently to justify revision.
Chapter 9 on Patent Infringement has been deleted because
the Committee learned that practitioners favored other pat-
tern instructions for patent cases. Chapter 14 on statutes of
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limitations was also deleted because such statutes generally
involve state-law issues and Louisiana, Mississippi, and
Texas all have variations that were not reflected in the old
pattern instructions. For some of these chapters, the Com-
mittee has suggested other sources. The Committee also
added instructions, including an instruction on electronic
communications during trial and a new section on the Fair
Labor Standards Act.

Those using the new instructions will also observe that
they are heavily footnoted. There is simply no way to draft
an instruction that covers every possible factual case. The
patterns therefore address the most common factual sce-
narios, but the footnotes direct the reader to other potential
issues and authorities. The notes also allow the reader to
review the source to determine whether the instruction
remains current.

Along these same lines, the Committee received a fair
number of suggested instructions from attorneys and profes-
sors that represented novel legal theories. The Committee
did not include these suggestions—though some were
footnoted—concluding that pattern instructions are not the
place to advance the law. Again, the patterns were designed
to cover the most common issues.

This major undertaking lasted more than three years,
and there are many to thank. The Committee offers its
heartfelt appreciation to all who helped produce the 2014
edition, including our law clerks and summer externs.
Special thanks are extended to Professor Lonny Hoffman,
who served as our reporter and devoted countless hours to
the project. His guidance and input were invaluable.
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4
ADMIRALTY

4.1 Seaman Status

Plaintiff [name] is seeking damages from Defendant
[name] for injuries that [he/she] allegedly suffered as a
result of an accident while [he/she] was performing
[specify work/task].

Plaintiff [name]’s claim arises under a federal law
known as the maritime law. In order for Plaintiff to re-
cover for the claims [he/she] is asserting, claims for
[maintenance and cure, damages under the Jones Act
and for unseaworthiness], Plaintiff must be a seaman.
Plaintiff [name] claims that because of the nature of
[his/her] employment with Defendant [name], [he/she]
was a seaman and is entitled to bring this claim.
Defendant [name] denies that Plaintiff [name] was a
seaman and contends that [he/she] has no such right.
You must first determine whether, when the accident
happened, Plaintiff [name] was a seaman as the law
defines that term.’

A two-part test is used to make this determination.
For Plaintiff [name] to be considered a seaman:

1. [his/her] duties must contribute to the function
of the vessel or the accomplishment of the ves-
sel’s mission; and

2. [he/she] must have an employment related con-
nection to [a vessel] [an identifiable group of

'"McDermott Intl., Inc. v. Wilander, 498 U.S. 337, 355 (1991).
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4.1 PATTERN JURY INSTRUCTIONS

vessels subject to common ownership or con-
trol]® that is substantial in both duration and
nature.

For the first part of the test, you must determine
whether Plaintiff [name] has proved by a preponder-
ance of the evidence that [his/her] duties contributed to
the function of a vessel or the accomplishment of its
mission or to the operation of the vessel. A person need
not aid in the navigation of a vessel in order to qualify
as a seaman. Plaintiff [name] must show only that [he/
she] did the ship’s work.®

If you do not find this first part of the test satisfied,
then your deliberations on seaman status are over and
Plaintiff [name] cannot recover under the Jones Act,
unseaworthiness or for maintenance and cure.

If you do find this first part of the test satisfied,
you then must consider the second part of the test. You
must decide whether Plaintiff [name] has proved by a
preponderance of the evidence that [he/she] has a
substantial employment related connection to [a vessel]
[an identifiable group of vessels under common owner-
ship or control] that is substantial in terms of both
duration and nature.* In determining whether Plaintiff
[name] has proved that [he/she] had a connection to [a
vessel] [an identifiable group of vessels under common
ownership or control] that is both substantial in dura-
tion and nature, you must consider the totality of the
circumstances of [his/her] employment. The ultimate

2Harbor Tug & Barge Co. v. Papai, 520 U.S. 548, 557 (1997).

8Chandris, Inc. v. Latsis, 515 U.S. 347, 368 (1995).

*Chandris, Inc., 515 U.S. at 366 (citing with approval the Fifth
Circuit’s definition of an “identifiable fleet” of vessels as a “finite group of
vessels under common ownership or control.”); Barrett v. Chevron, U.S.A.,
Inc., 781 F.2d 1067, 1074 (5th Cir. 1986) (“By fleet we mean an identifiable
group of vessels acting together or under one control”); Bertrand v. Int’l
Mooring & Marine, Inc., 700 F.2d 240, 244-45 (5th Cir. 1983) (“[Olne can
be a member of a crew of numerous vessels which have common owner-
ship or control.”).
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ADMIRALTY 4.1

inquiry is whether [his/her] fundamental employment
was substantially connected to the function or mission
of the vessel or whether [he/she] was simply a land-
based employee who happened to be working aboard
the vessel at a given time.®

For example, if a land-based employee is given a
change of assignment to a vessel for a permanent or in-
definite period and [his/her] land-based duties are
eliminated, [he/she] is a seaman even if [he/she] is
injured on the first day of assignment on the vessel. In
other words, if a seaman is reassigned to new job re-
sponsibilities, the seaman status determination should
be made in light of that reassignment.

On the other hand, if an employee does [land-based
work] [fixed-platform-based work] as well as work on a
vessel that contributes to the function or mission of the
vessel, you must determine whether [his/her] temporal
connection to the vessel is substantial in nature and
duration and not simply work aboard the vessel that is
sporadic and for an insignificant period.

In determining whether Plaintiff [name] was a sea-
man when the accident occurred, you must look at the
nature and location of [his/her] work for Defendant
[name] as a whole. If Plaintiff [name]’s regularly as-
signed duties required [him/her] to divide work time
between vessel and [land] [a fixed platform], you must
determine [his/her] status as a seaman in the context of
[his/her] entire employment with [his/her] employer,
[name], not just [his/her] duties when [he/she] was
injured.

If you find that Plaintiff [name] has satisfied both
parts of this test, then you must find that [he/she] is a

*Chandris, 515 U.S. at 370 (quoting Wallace v. Oceaneering Int’l, 727
F.2d 427, 432 (5th Cir. 1984)); Chambers v. Wilco Indus. Serv., L.L.C.,
2010 WL 3070392 at *6-7 (E.D. La. Aug. 3, 2010).
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4.1 PATTERN JURY INSTRUCTIONS

seaman for purposes of the Jones Act, unseaworthiness,
and maintenance and cure.

(If the plaintiff is a seaman and is injured on
land):

A maritime worker who has attained seaman status
does not lose that protection automatically when on
shore. A seaman may pursue claims under the Jones
Act, maintenance and cure and unseaworthiness when-
ever [he/she] is injured in the service of a vessel,
whether the injury occurs on or off the ship.® The right
to recover as a seaman does not depend on the place
where the injury occurs. Instead, the right depends on
the nature of the service and its relationship to the
operation of the vessel. If you find that Plaintiff [name]
has proved by a preponderance of the evidence that [he/
she] meets the criteria and [his/her] injury occurred in
the service of the vessel, then [he/she] is entitled to
seek recovery under the Jones Act regardless of whether
the injury occurred on land.

®Chandris, 515 U.S. at 360 (citing O’Donnell v. Great Lakes Dredge
& Dock Co., 318 U.S. 36 (1943)).
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ADMIRALTY 4.2

4.2 Vessels

You must determine whether the [specify structure
by name or description] was a “vessel.” A vessel is any
water craft practically capable of maritime transporta-
tion, regardless of its primary purpose or state of move-
ment at a particular moment.' A water craft need not
be in motion to qualify as a vessel. You must consider
whether a reasonable observer looking at the physical
characteristics and activities of the [specify structure
by name or description] would consider it designed to a
practical degree for carrying people or things over
water. If so, then it is a vessel.> A water craft that has
been permanently moored or otherwise made practi-
cally incapable of transportation or movement is not a
vessel.’

1Stewart v. Dutra Constr. Co., 543 U.S. 481, 494-95 (2005).

?Lozman v. City of Riviera Beach, 133 S. Ct. 735, 741 (2013) (discuss-
ing in depth various factors to consider in determining whether a structure
is a vessel).

8Stewart, 543 U.S. at 494 (“[A] water craft is not ‘capable of being
used’ for maritime transport in any meaningful sense if it has been
permanently moored or otherwise rendered practically incapable of
transportation or movement.”); see Cain v. Transocean Offshore USA, Inc.,
518 F.3d 295 (5th Cir. 2008) (explaining that Stewart does not require the
Fifth Circuit to modify its precedent that an incomplete water craft is not
a vessel in navigation).
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4.3 PATTERN JURY INSTRUCTIONS

4.3 dJones Act—Unseaworthiness—Maintenance
and Cure (Seaman Status Not Contested)

Plaintiff [name], [a seaman], is asserting three sep-
arate claims against Defendant [name].

Plaintiff [name]’s first claim, under the federal law
known as the Jones Act, is that [his/her] employer,
Defendant [name], was negligent, and that this negli-
gence was a cause of [his/her] injuries. Plaintiff [name]’s
second claim is that unseaworthiness of a vessel caused
[his/her] injuries. Plaintiff [name]’s third claim is for
what is called maintenance and cure.

You must consider each of these claims separately.
Plaintiff [name] is not required to prove all of these
claims. [He/she] may recover if [he/she] proves any one
of them. However, [he/she] may recover only those dam-
ages or benefits the law provides for the claims that
[he/she] proves, and [he/she] may not recover the same
damages or benefits more than once.
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ADMIRALTY 4.4

4.4 Jones Act—Negligence

Under the Jones Act, Plaintiff [name] must prove
that [his/her] employer was negligent. Negligence is do-
ing an act that a reasonably prudent person would not
do, or failing to do something that a reasonably prudent
person would do, under the same or similar
circumstances. The occurrence of an accident, standing
alone, does not mean that anyone was negligent or that
anyone’s negligence caused the accident.

In a Jones Act claim, the word “negligence” is liber-
ally interpreted. It includes any breach of duty that an
employer owes to its employees who are seamen, includ-
ing the duty of providing for the safety of the crew.
Under the Jones Act, if the employer’s negligent act
was the cause, in whole or in part, of injury to a sea-
man employee, then you must find that the employer is
liable under the Jones Act.' In other words, under the
Jones Act, Defendant [name] bears the responsibility
for any negligence that played a part, however slight,
in causing Plaintiff [name]’s injury.? Negligence may be
a cause of injury even though it operates in combina-
tion with another’s act or with some other cause, if the
negligence played any part in causing such injury.

"In Consolidated Rail Corp. v. Gottshall, 512 U.S. 532 (1994), the
Supreme Court held that a railroad’s duty under FELA to provide its em-
ployees with a safe place to work includes a duty to avoid subjecting its
workers to negligently inflicted emotional injury. The Court ruled that
“injury” as used in that statute may encompass both physical and emo-
tional injury. The Court also stated that a worker within the zone of
danger of physical impact will be able to recover for emotional injury
caused by fear of physical injury to himself, but a worker outside the zone
of danger will not. Because FELA standards have been carried into the
Jones Act, this zone-of-danger standard applies to Jones Act claims as
well as FELA claims. In Jones Act cases in which a plaintiff sues for
purely emotional injury, without physical impact but within the zone of
danger, the jury should be instructed accordingly. Whether a reasonable
person under the circumstances would have had a fear of physical impact
is a question for the jury.

2cSx Transp., Inc. v. McBride, 564 U.S. 685, 704 (2011) (internal
citation omitted).

43



4.4 PATTERN JURY INSTRUCTIONS

Negligence under the Jones Act may consist of a
failure to comply with a duty required by law. Employ-
ers of seamen have a duty to provide their employees
with a reasonably safe place to work. If you find that
Plaintiff [name] was injured because Defendant [name]
failed to furnish [him/her] with a reasonably safe place
to work, and that Plaintiff [name]’s working conditions
could have been made safe through the exercise of rea-
sonable care, then you must find that Defendant [name]
was negligent.

The fact that Defendant [name] conducted its
operations in a manner similar to that of other compa-
nies is not conclusive as to whether Defendant [name]
was negligent or not.

You must determine if the operation in question
was reasonably safe under the circumstances. The fact
that a certain practice had been continued for a long
period of time does not necessarily mean that it is rea-
sonably safe under all circumstances. A long-accepted
practice may be an unsafe practice. A practice is not
necessarily unsafe or unreasonable, however, merely
because it injures someone.

A seaman’s employer is legally responsible for the
negligence of one of [his/her/its] employees while that
employee is acting within the course and scope of [his/
her] [job] [employment].

If you find from a preponderance of the evidence
that Defendant [name] assigned Plaintiff [name] to
perform a task that the Plaintiff [name] was not
adequately trained to perform, you must find that
Defendant [name] was negligent.
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ADMIRALTY 4.5

4.5 Unseaworthiness

Plaintiff [name] seeks damages for personal injury
that [he/she] claims was caused by the unseaworthi-
ness of Defendant [name]’s vessel, the [name].

A shipowner owes every member of the crew
employed on its vessel the absolute duty to keep and
maintain the vessel and all its decks and passageways,
appliances, gear, tools, parts and equipment in a sea-
worthy condition at all times.

A seaworthy vessel is one that is reasonably fit for
its intended use. The duty to provide a seaworthy ves-
sel is absolute because the owner may not delegate that
duty to anyone. Liability for an unseaworthy condition
does not in any way depend on negligence or fault or
blame. If an owner does not provide a seaworthy ves-
sel—a vessel that is reasonably fit for its intended
use—no amount of care or prudence excuses the owner.

The duty to provide a seaworthy vessel includes
the duty to supply an adequate and competent crew. A
vessel may be unseaworthy even though it has a
numerically adequate crew, if too few persons are as-
signed to a given task.

However, the vessel owner is not required to
furnish an accident-free ship. [He/she/it] need only
furnish a vessel and appurtenances that are reasonably
fit for the intended use and a crew that is reasonably
adequate for the assigned tasks.

The vessel owner is not required to provide the best
appliances and equipment, or the finest crews, on [his/
her/its] vessel. [He/she/it] is required to provide only
gear that is reasonably proper and suitable for its
intended use and a crew that is reasonably adequate.

In summary, if you find that the vessel owner did
45



4.5 PATTERN JURY INSTRUCTIONS

not provide an adequate crew of sufficient number to
perform the tasks required, or if you find that the ves-
sel was in any manner unfit under the law as I have
explained it to you and that this was a proximate cause
of the injury, a term I will explain to you, then you may
find that the vessel was unseaworthy and the vessel
owner liable, without considering any negligence on the
part of the vessel owner or any of [his/her/its]
employees.

However, if you find that the owner had a capable
crew, and had appliances and gear that were safe and
suitable for their intended use, then the vessel was not
unseaworthy and Defendant [name] is not liable to
Plaintiff [name] on the claim of unseaworthiness.
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ADMIRALTY 4.6

4.6 Causation

Not every injury' that follows an accident necessar-
ily results from it. The accident must be the cause of
the injury.

In determining causation, different rules apply to
the Jones Act claim and to the unseaworthiness claim.

Under the Jones Act, for both the employer’s
negligence and the seaman’s contributory negligence,?
an injury or damage is considered caused by an act or
failure to act if the act or omission brought about or
actually caused the injury or damage, in whole or in
part. In other words, under the Jones Act, a defendant
and a plaintiff each bear the responsibility for any
negligence that played a part, however slight, in caus-
ing the plaintiff’s injury.®

For the unseaworthiness claim, the seaman must
show not merely that the unseaworthy condition was a
cause of the injury, but that such condition was a
proximate cause of the injury. This means that Plaintiff
[name] must show that the condition in question
[played a substantial part] [was a substantial factor] in
bringing about or actually causing [his/her] injury, and
that the injury was either a direct result or a reason-
ably probable consequence of the condition.

'See Consol. Rail Corp. v. Gottshall, 512 U.S. 532 (1994), discussing
claims for purely emotional injuries within the zone of danger of physical
impact. If a claim for purely emotional injuries is made, without physical
impact but within the zone of danger that causes a fear of physical impact,
then an instruction should be given consistent with Gottshall. See also
Pattern Instruction 4.4.

2Gautreaux v. Scurlock Marine, Inc., 107 F.3d 331 (5th Cir. 1997) (en
banc).

Scsx Transp., Inc. v. McBride, 564 U.S. 685, 704 (2011) (internal
citation omitted).
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4.7 PATTERN JURY INSTRUCTIONS

4.7 Contributory Negligence

Defendant [name] contends that Plaintiff [name]
was negligent and that Plaintiff [name]’s negligence
caused or contributed to causing [his/her]| injury. This
is the defense of contributory negligence. Plaintiff
[name]’s negligence will be considered a cause of the
injury if it played a part—no matter how slight—in
bringing about [his/her]| injury.’ Defendant [name] has
the burden of proving that Plaintiff [name] was con-
tributorily negligent. If Plaintiff [name]’s negligence
contributed to [his/her] injury, [he/she] may still re-
cover damages, but the amount of [his/her] recovery
will be reduced by the extent of his contributory
negligence.

A seaman is obligated under the Jones Act to act
with ordinary prudence under the circumstances. The
circumstances of a seaman’s employment include not
only [his/her] reliance on [his/her] employer to provide
a safe work environment, but also [his/her] own experi-
ence, training and education. Under the Jones Act, a
seaman has the duty to exercise that degree of care for
[his/her] own safety that a reasonable seaman would
exercise in like circumstances.’

(If the case involves concealment of material in-
formation in hiring:)

You may find Plaintiff [name] was contributorily
negligent if you find that [he/she] concealed material
information about a preexisting injury or physical
condition from [his/her] employer; exposed [his/her]
body to a risk of reinjuring or aggravating a preexisting

1Norfolk S. R.R. v. Sorrell, 549 U.S. 158 (2007).

2Gautreaux v. Scurlock Marine, Inc., 107 F.3d 331 (5th Cir. 1997) (en
banc).
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ADMIRALTY 4.7

injury or condition; and then suffered reinjury or ag-
gravation of that injury or condition.’

If you find that [Defendant [name] was negligent]
[the vessel was unseaworthy], and that the [negligence]
[unseaworthiness] was a proximate [legal] cause of
Plaintiff [name]’s injury, but you also find that the ac-
cident was due partly to Plaintiff [name]’s contributory
negligence, then you must determine the percentage
Plaintiff [name]’s negligence contributed to the accident.
You will provide this information by filling in the ap-
propriate blanks in the jury questions. Do not make
any reduction in the amount of damages that you award
to Plaintiff [name]. It is my job to reduce any damages
that you award by any percentage of contributory
negligence that you assign to Plaintiff [name].

8.Johnson v. Cenac Towing, Inc., 544 F.3d 296 (5th Cir. 2008); Ramirez
v. Am. Pollution Control Corp., 364 F. App’x. 856 (5th Cir. 2010).
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4.8 PATTERN JURY INSTRUCTIONS
4.8 Damages

If you find that Defendant [name] is liable, you
must award the amount you find by a preponderance of
the evidence is full and just compensation for all of
Plaintiff [name]’s damages.' (If punitive damages are
an issue:) [You also will be asked to determine if
Defendant [name] is liable for punitive damages.
Because the methods of determining punitive damages
and compensatory damages differ, I will instruct you
separately on punitive damages. The instructions I give
you now apply only to your consideration of compensa-
tory damages.]

Compensatory damages are not allowed as a pun-
ishment against a party. Such damages cannot be based
on speculation, because compensatory damages must be
actual damages to be recoverable. But compensatory
damages are not restricted to out-of-pocket losses of
money or lost time. Instead, compensatory damages
may include mental and physical aspects of injury,
tangible and intangible. Compensatory damages are
intended to make Plaintiff [name] whole, or to restore
[him/her] to the position [he/she] would have been in if
the accident had not happened.

In determining compensatory damages, you should
consider only the following elements, to the extent you
find that Plaintiff [name] has established them by a
preponderance of the evidence: past and future physical
pain and suffering, including physical disability,
impairment, and inconvenience, and the effect of
Plaintiff [name]’s injuries and inconvenience on the
normal pursuits and pleasures of life; past and future
mental anguish and feelings of economic insecurity

'If there is no issue about punitive damages, the bracketed sen-
tences that follow can be deleted and the instructions on compensatory
damages can continue. If the pleadings and evidence raise issues about
punitive damages, include the bracketed language.
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ADMIRALTY 4.8

caused by disability; income loss in the past; impair-
ment of earning capacity or ability in the future, includ-
ing impairment of Plaintiff [name]’s earning capacity
due to [his/her] physical condition; past medical expen-
ses [unless medical expenses have been paid as cure];
and the reasonable value, not exceeding actual cost to
Plaintiff [name], of medical care that you find from the
evidence will be reasonably certain to be required in
the future as a proximate result of the injury in
question.

If you find that Plaintiff [name] is entitled to an
award of damages for loss of past or future earnings,
there are two particular factors you must consider. First
you should consider loss after income taxes; that is you
should determine the actual or net income that Plaintiff
[name] has lost or will lose, taking into consideration
that any past or future earnings would be subject to
income taxes. You must award the Plaintiff [name] only
[his/her] net earnings after tax. This is so because any
award you may make here is not subject to income tax.
The federal or state government will not tax any
amount that you award on this basis.

Second, an amount to cover a future loss of earn-
ings is more valuable to Plaintiff [name] if [he/she]
received the amount today than if [he/she] received the
same amount in the future. If you decide to award
Plaintiff [name] an amount for lost future earnings, you
must discount that amount to present value by consid-
ering what return would be realized on a relatively risk
free investment and deducting that amount from the
gross future earning award.

However, some of these damages, such as mental
or physical pain and suffering, are intangible things
about which no evidence of value is required. In award-
ing these damages, you are not determining value,
instead determining what amount that will fairly
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4.8 PATTERN JURY INSTRUCTIONS

compensate Plaintiff [name] for [his/her] injuries.
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ADMIRALTY 4.9

4.9 Punitive Damages’

You may, but are not required to, award punitive
damages against a defendant if that defendant has
acted willfully and wantonly. The purpose of an award
of punitive damages is to punish the defendant and to
deter [him/her/it] and others from acting as [he/she/it]
did.?

A defendant’s action is willful or wanton if it is in
reckless or callous disregard of, or with indifference to,
the rights of the plaintiff. An actor is indifferent to the
rights of another, regardless of the actor’s state of mind,
when [he/she/it] proceeds in disregard of a high and
excessive degree of danger that is known to [him/her/it]
or was apparent to a reasonable person in [his/her/its]
position.®

"Punitive damages are presently available under general maritime
law only if the employer allegedly willfully and wantonly disregarded its
maintenance and cure obligation. Atl. Sounding Co., Inc. v. Townsend, 557
U.S. 404 (2009) (abrogating Guervara v. Mar. Overseas Corp., 59 F.3d 1496
(5th Cir. 1995)); see Instruction No. 4.11. The Supreme Court has held
that punitive damages are not available to a seaman in his claims under
the Jones Act or for unseaworthiness. Dutra Grp. v. Batterton, 139 S. Ct
2275 (2019). It remains unclear whether a seaman may recover for puni-
tive damages from a non-employer third party under the general mari-
time law. Scarborough v. Clemco Indus., 391 F. 3d 660, 667—68 (5th Cir.
2004), cert. denied, 544 U.S. 999 (2005) (holding that punitive damages
are not available to a Jones Act seaman or his survivors in a wrongful
death claim against a third party). Compare Collins v. A.B.C. Marine
Towing, L.L.C., No. 14-1900, 2015 WL 5254710 (E.D. La. Sept. 9, 2015),
and Hume v. Consol. Grain & Barge, Inc., No. 15-0935, 2016 WL 1089349
(E.D. La. Mar. 21, 2016) (both holding punitive damages are recoverable
by seaman against a third party), with Howard v. Offshore Liftboats, LLC,
No. 13-4811, 2015 WL 7428581 (E.D. La. Nov. 20, 2015), Rockett v. Belle
Chase Marine Transp., LLC, 260 F.Supp.3d 688 (E.D. La. May 22, 2017),
and Wade v. Clemco Indus. Corp., No. 16-502, 2017 WL 434425 (E.D. La.
Feb. 1, 2017) (all holding the opposite).

20n the general subject of punitive damages and the guidelines to be
considered in fashioning jury instructions, see Exxon Shipping Co. v. Baker,
554 U.S. 471 (2008).

w. Page Keeton et al., Prosser and Keeton on Torts, § 34, at 213
(West, 5th ed. 1984).
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4.10 PATTERN JURY INSTRUCTIONS

4.10 Maintenance and Cure Claims and Their
Relationship to Jones Act and
Unseaworthiness Claims—Punitive
Damages for Willful Withholding of

Maintenance and Cure

Plaintiff [name]’s third claim is that, as a seaman,
[he/she] is entitled to recover maintenance and cure.
This claim is separate and independent from both the
Jones Act and the unseaworthiness claims of the
Plaintiff [name]. You must decide this claim separately
from your determination of [his/her] Jones Act and
unseaworthiness claims.

Maintenance and cure provides a seaman who is
disabled by injury or illness while in the ship’s service
with medical care and treatment and the means of
maintaining [him/her]self while [he/she] is
recuperating.

Maintenance and cure is a seaman’s remedy. [If
you determine that Plaintiff [name] was a seaman, you
then must determine if [he/she] is entitled to mainte-
nance and cure.] [Plaintiff [name] is a seaman; there-
fore, you must determine whether [he/she] is entitled to
maintenance and cure.] When there are ambiguities or
doubts about a seaman’s right to maintenance and cure,
you should resolve those ambiguities or doubts in the
seaman’s favor.'

A seaman is entitled to maintenance and cure even
though [he/she] was not injured as a result of any
negligence on the part of his employer or any unsea-

1Vaughan v. Atkinson, 369 U.S. 527, 532 (1962) (“When there are
ambiguities or doubts [regarding maintenance and cure], they are resolved
in favor of the seaman.”); Johnson v. Marlin Drilling Co., 893 F.2d 77,
79-80 (5th Cir. 1990) (applying “ambiguities or doubts” rule to find that a
treating physician’s opinion that contradicted the opinion of the doctor
performing the independent medical examination “would require a finding
in favor” of the seaman).
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worthy condition of the vessel. To recover maintenance
and cure, Plaintiff [name] need only show that [he/she]
suffered injury or illness while in the service of the ves-
sel on which [he/she] was employed as a seaman,
without willful misbehavior on [his/her] part. The injury
or illness need not be work-related; it need only occur
while the seaman is in the ship’s service. Maintenance
and cure may not be reduced because of any negligence
on the seaman’s part.

The “cure” to which a seaman may be entitled
includes the costs of medical attention, including the
services of physicians and nurses as well as hospitaliza-
tion, medicines and medical apparatus. However, the
employer has no duty to provide cure for any period
during which a seaman is hospitalized at the employer’s
expense.

Maintenance is the cost of food, lodging, and
transportation to and from a medical facility. A seaman
is not entitled to maintenance for any period that [he/
she] is an inpatient in any hospital, because the cure
provided by the employer through hospitalization
includes the seaman’s food and lodging.

A seaman is entitled to receive maintenance and
cure from the date [he/she] leaves the vessel until [he/
she] reaches what is called “maximum cure.” Maximum
cure is the point at which no further improvement in
the seaman’s medical condition is reasonably expected.
If it appears that a seaman’s condition is incurable, or
that the treatment will not improve a seaman’s physi-
cal condition but will only relieve pain, [he/she] has
reached maximum cure. The obligation to provide main-
tenance and cure usually ends when qualified medical
opinion is to the effect that maximum possible cure has
been accomplished.

If you decide that Plaintiff [name] is entitled to
maintenance and cure, you must determine when the
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employer’s obligation to pay maintenance began, and
when it ends. One factor you may consider in determin-
ing when the period ends is when the seaman resumed
[his/her] employment, if [he/she] did so. If, however, the
evidence supports a finding that economic necessity
forced the seaman to return to work before reaching
maximum cure, you may take that finding into consid-
eration in determining when the period for maintenance
and cure ends.

If you find that Plaintiff [name] is entitled to an
award of damages under either the Jones Act or
unseaworthiness claims, and if you award [him/her] ei-
ther lost wages or medical expenses, then you may not
award [him/her] maintenance and cure for the same
period. That is because Plaintiff [name] may not re-
cover twice for the same loss of wages or medical
expenses. However, Plaintiff [name] may also be
entitled to an award of damages if Defendant [name]
failed to pay maintenance and cure when it was due.?

An employer who has received a claim for mainte-
nance and cure is entitled to investigate the claim. If,
after investigating the claim, the employer unreason-
ably rejects it, [he/she] is liable for both the mainte-
nance and cure payments [he/she] should have made,
and for any compensatory damages caused by [his/her]
unreasonable failure to pay. Compensatory damages
may include any aggravation of Plaintiff [name]’s condi-

>The existence and extent of a double-recovery problem will vary
from case to case. Avoiding double recovery requires careful screening of
the evidence and a jury charge tailored to fit the evidence presented. For
example, if the value of the food or lodging supplied to the seaman by the
vessel owner is included in the wage base from which loss of earnings is
calculated, then those items must not again be awarded as maintenance.
If a jury awards loss of earnings from the date of injury to some date after
the end of the voyage, then those same earnings cannot again be awarded
as part of maintenance recovery under the ship owner’s obligation to
provide wages until the end of the voyage. See Colburn v. Bunge Towing,
Inc., 883 F.2d 372 (5th Cir. 1989).
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tion because of the failure to provide maintenance and
cure.

You may award compensatory damages because
the employer failed to provide maintenance and cure if
you find by a preponderance of the evidence that:

1. Plaintiff [name] was entitled to maintenance
and cure;

2. it was not provided;

3. Defendant [name| acted unreasonably in fail-
ing to provide maintenance and cure; and

4. the failure to provide the maintenance and cure
resulted in some injury to Plaintiff [name].?

(If punitive damages for maintenance and cure
are at issue:)

If you also find that the employer’s failure to pay
maintenance and cure was not only unreasonable, but
was also willful and wanton, that is, with the deliber-
ate intent to do so, you may also award Plaintiff [name]
punitive damages and attorney’s fees. You may not
award these damages unless the employer acted cal-
lously or willfully in disregard of the seaman’s claim for
maintenance and cure. The purpose of an award of pu-
nitive damages is to punish a defendant and to deter
the defendant and others from such conduct in the
future.

A plaintiff may not recover attorney’s fees for pros-
ecuting Jones Act or unseaworthiness claims. Instead,

3See Morales v. Garijak, Inc., 829 F.2d 1355 (5th Cir. 1987)
(abrogated on other grounds); Guevara v. Mar. Overseas Corp., 59 F.3d
1496 (5th Cir. 1995) (abrogated with respect to punitive damages award
for wrongful failure to pay maintenance and cure obligation); A¢l. Sound-
ing, Inc. v. Townsend, 557 U.S. 404 (2009).
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fees may be recovered only for prosecuting claims that
the employer not only failed to pay maintenance and
cure, but did so in willful and wanton disregard of the
obligation to do so. You may award such attorney’s fees
only if you find that the vessel owner acted willfully
and wantonly in disregarding the vessel owner’s obliga-
tion to pay maintenance and cure.*

Atl. Sounding Co., Inc. v. Townsend, 557 U.S. 404 (2009) (abrogat-
ing Guevara v. Mar. Overseas Corp., 59 F.3d 1496 (5th Cir. 1995)).
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4.11 Section 905(b) Longshore and Harbor
Workers’ Compensation Act Claim

A. Committee Note

A maritime worker who is a seaman has a Jones
Act claim and remedy against his or her employer, and
an unseaworthiness claim and remedy against the
operator of the vessel as to which he or she is a sea-
man, whether the operator is his or her employer or
not. A maritime worker who is not a seaman may claim
LHWCA benefits from his or her employer, and may
bring a negligence action under 33 U.S.C. § 905(b)
against the operator of the vessel on which he or she is
working (and, in some cases, against the employer, if
the employer is operating the vessel). The standards for
liability under the Jones Act and unseaworthiness dif-
fer from those for liability under § 905(b). The catego-
ries of maritime worker—seaman and nonseaman—are
mutually exclusive' and require independent
determinations. A maritime worker is limited to
LHWCA remedies only if there is no genuine factual
dispute about whether the worker was a seaman under
the Jones Act.?

B. Charge
1. LHWCA STATUS

A worker is covered by the LHWCA if [he/she] is
(1) engaged in maritime employment and (2) is injured
at a place within the coverage of the act. These are two
separate requirements.

Sw. Marine, Inc. v. Gizoni, 502 U.S. 81 (1991).

2Gizoni, 502 U.S. at 89. This inquiry is a mixed question of fact and
law.
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A worker is engaged in maritime employment if:®

1. [he/she] is injured on actual navigable
waters in the course of [his/her] employ-
ment on those waters;* or

2. [he/she] is injured while engaged in an es-
sential part of the loading or unloading pro-
cess of a vessel.®

2. Place Within the Coverage of the Act®

A place is within the coverage of the Act if the place
is actual navigable waters, an area adjoining actual
navigable waters, or an area adjoining an area adjoin-
ing actual navigable waters and customarily used by an
employer in loading, unloading, building or repairing a
vessel.”

3. Section 905(b) Negligence Charge

%A special charge may be appropriate if reasonable minds could
conclude that the plaintiff was engaged in the activities described in 33
U.S.C. § 902(3)(A)-(H). These subsections exclude from the definition of
maritime workers certain clerical, recreational, marina and aquaculture
workers, employees of suppliers or vendors, suppliers or transporters
temporarily doing business on a covered premise and not engaged in work
normally performed by the employer, masters or members of the crew of a
vessel, and certain persons employed to build, load, unload, or repair
certain vessels.

“Dir, Office of Workers’ Comp. Programs v. Perini N. River Assocs.,
459 U.S. 297 (1983); Great S. Oil & Gas Co. v. Dir., Office of Workers’
Comp. Programs, 401 F. App’x. 964 (5th Cir. 2010).

5Chesapeake & Ohio Ry. Co. v. Schwalb, 493 U.S. 40 (1989), and
cases cited therein; Coastal Prod. Servs. v. Hudson, 555 F.3d 426, 439 (5th
Cir. 2009).

®A special charge may be appropriate if reasonable minds could
conclude that the plaintiff’s employment fits within 33 U.S.C. § 903(d).
This section excludes from coverage certain employees injured while work-
ing in certain areas of a facility engaged exclusively in building, repairing,
and dismantling certain small vessels, unless the facility receives federal
maritime subsidies or the employee is not covered by a state worker-
compensation law.

733 U.S.C. § 903; Coastal Prod. Serv. Inc. v. Hudson, 555 F.3d 426,
431 (5th Cir. 2009).
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If you find that Plaintiff [name] was covered by the
LHWCA at the time of [his/her] injury, then you must
determine whether Plaintiff [name]’s injury was caused
by the negligence of Defendant [name], the operator of
the vessel [name]. Defendant [name] does not owe
Plaintiff [name] the duty to provide a seaworthy vessel.
Defendant [name] is liable only if [he/she] was guilty of
negligence that was the legal cause of Plaintiff [name]’s
injury. [The shipowner owes three duties to
longshoremen: (1) a turnover duty, (2) a duty to exercise
reasonable care in the areas of the ship under the ac-
tive control of the vessel owner, and (3) a duty to
intervene.’]

4. The Turnover Duty

Negligence is the failure to exercise reasonable care
under the circumstances. A vessel operator such as
Defendant [name] must exercise reasonable care before
Plaintiff [name]’s employer, a [specify type of maritime
employment in which employer was engaged in the ves-
sel, such as stevedore], began its operations on the
vessel. Defendant [name] must use reasonable care to
have the vessel and its equipment in such condition
that an expert and experienced [specify type of mari-
time employment in which employer is engaged on the
vessel] would be able, by the exercise of reasonable care,
to carry on its work on the vessel with reasonable safety
to persons and property. This means that Defendant
[name] must warn Plaintiff [name]’s employer of a haz-
ard on the ship, or a hazard with respect to the vessel’s
equipment, if:

1. Defendant [name] knew about the hazard
or should have discovered it in the exercise of rea-
sonable care, and

8A proper charge must be crafted in light of the plaintiffs factual
allegations. Kirksey v. Tonghai Mar., 535 F.3d 388 (5th Cir. 2008) (citing
Scindia Steam Nav. Co. v. De Los Santos, 451 U.S. 156 (1981); Howlett v.
Birkdale Shipping Co., 512 U.S. 92 (1994)).
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2. the hazard was one likely to be encountered
by Plaintiff [name]’s employer in the course of its
operations in connection with Defendant [name]’s
vessel, and

3. the hazard was not known to Plaintiff
[name]’s employer and would not be obvious to or
anticipated by a reasonably competent [specify type
of maritime employment in which employer is
engaged on the vessel, such as stevedore or other
designated maritime employer] in the performance
of the work. Even if the hazard was one that
Plaintiff [name]’s employer knew about or that
would be obvious to or anticipated by a reasonably
competent [specify stevedore or other type of mari-
time employment in which the employer was
engaged on the vessel], Defendant [name] must
exercise reasonable care to avoid the harm to
Plaintiff [name] if Defendant [name] knew or
should have known Plaintiff [name]’s employer
would not or could not correct the hazard and
Plaintiff [name] could not or would not avoid it.°

The standard of care a vessel operator owes to
Plaintiff [name] after [his/her] employer began its
operations on the vessel is different than the standard

®This sentence does not appear in the Scindia decision (see footnote
33) but appears warranted from a number of later lower court decisions.
See, e.g., Pluyer v. Mitsui O. S. K. Lines, Ltd., 664 F.2d 1243 (5th Cir.
1982); Griffith v. Wheeling-Pittsburgh Steel Corp., 657 F.2d 25 (3d Cir.
1981); Harris v. Reederei, 657 F.2d 53 (4th Cir. 1981); Moore v. M.P.
Houwlett, Inc., 704 F.2d 39 (2d Cir. 1983). The language selected should not
conflict with the rule that the shipowner has no duty to anticipate the ste-
vedore’s negligence. See, e.g., Polizzi v. M/V Zephyros II Monrovia, 860
F.2d 147 (5th Cir. 1988). The Supreme Court has held, for example, that
the exercise of reasonable care does not require the shipowner to supervise
the ongoing operations of the loading stevedore (or other stevedores who
handle the cargo before its arrival in port) or to inspect the completed
stow. Howlett v. Birkdale Shipping Co., 512 U.S. 92 (1994), remanded to
1995 WL 27104 (E.D. Pa. 1995). In Howlett, the Supreme Court dealt with
the turnover duty to warn of latent defects in the cargo stow and cargo
area, and held that the duty is a narrow one.
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of care governing the vessel operator’s actions before
the employer began its vessel operations.

5. After the Employer Begins Vessel
Operations-Duty of Vessel Owner With
Active Control of Vessel

If, after Plaintiff [name]’s employer [name] began
operations on the vessel, Defendant [name] actively
involved itself in those operations, it is liable if it failed
to exercise reasonable care in doing so, and if such fail-
ure was the cause of Plaintiff [name]’s injuries.

If, after Plaintiff [name]’s employer began opera-
tions on the vessel, Defendant [name] maintained
control over equipment or over an area of the vessel on
which Plaintiff [name] could reasonably have been
expected to go in performing [his/her] duties, Defendant
[name] must use reasonable care to avoid exposing
Plaintiff [name] to harm from the hazards [he/she] rea-
sonably could have been expected to encounter from
such equipment or in such area.

6. Duty to Intervene

If, after Plaintiff [name]’s employer [name] began
its operations on the vessel, Defendant [name] learned
that an apparently dangerous condition existed (includ-
ing a condition that existed before Plaintiff [name]’s
employer began its operations) or has developed in the
course of those operations, Defendant [name] vessel
owner must use reasonable care to intervene to protect
Plaintiff [name] against injury from that condition only
if Plaintiff [name]’s employer’s judgment in continuing
to work in the face of such a condition was so obviously
improvident that Defendant [name] should have known
that the condition created an unreasonable risk of harm
to Plaintiff [name]. In determining whether Plaintiff
[name]’s employer’s judgment is “so obviously improvi-
dent” that Defendant [name] should have intervened,
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you may consider that Plaintiff [name]’s employer has
the primary duty to provide a safe place to work for
Plaintiff [name] and its other employees, and that
Defendant [name] ordinarily must justifiably rely on
the Plaintiff [name]’s employer to provide its employees
with a reasonably safe place to work. In determining
whether Defendant [name] justifiably relied on the de-
cision of Plaintiff [name]’s employer to continue the
work despite the condition, you should consider the
expertise of Plaintiff [name]’s employer, the expertise of
Defendant [name], and any other factors that would
tend to establish whether Defendant [name] was
negligent in failing to intervene into the operations of
Plaintiff [name]’s employer."™

7. Damages—Loss of Society''—Only
Available in United States Territorial
Waters in a § 905(b) Claim

In addition to the damages that Plaintiff [name]
demands, [he/she] seeks damages for the loss of society
with [his/her] [wife/husband], [name], which [he/she]
claims [he/she] has suffered as a result of [his/her]
accident.

The spouse of an injured person may recover dam-
ages for loss of society if [he/she] proves by a preponder-
ance of the evidence that [he/she] has suffered the loss
of society with [his/her] [wife/husband] and that the
loss of society was caused by injuries to [his/her] wife/
husband that are attributable to Defendant [name]’s
fault.

Scindia Steam Nav. Co. v. De Los Santos, 451 U.S. 156 (1981);
Randolph v. Laeisz, 896 F.2d 964 (5th Cir. 1990).

"Miles v. Apex Marine Corp., 498 U.S. 19 (1990); Murray v. Anthony
J. Bertucci Constr. Co., 958 F.2d 127 (5th Cir. 1992); Michel v. Total
Transp., Inc., 957 F.2d 186 (5th Cir. 1992) (a claim for loss of society is
only available in a 905(b) claim arising in territorial waters); Moore v.
M/V Angela, 353 F.3d 376, 383 (5th Cir. 2003); Sinegal v. Merit Energy
Co., 2010 WL 1335151 (W.D. La. March 29, 2010); Nunez v. Forest Oil
Corp., 2008 WL 2522121 (E.D. La. June 20, 2008).
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Loss of society covers only the loss of love, affec-
tion, care, attention, comfort, protection and sexual re-
lations the spouse has experienced. It does not include
loss of support or loss of income that the spouse
sustains. And it does not include grief or mental
anguish.

If you find by a preponderance of the evidence that
Plaintiff [name] suffered the loss of society with [his/
her] [wife/husband], [name] as a result of injuries
caused by Defendant [name]’s fault, you may award
[him/her] damages for loss of society. If, on the other
hand, you find from a preponderance of the evidence
that Plaintiff [name] did not sustain loss of society with
[his/her] [wife/husband] [name] as a result of injuries
attributable to Defendant [name]’s fault, then you may
not award [him/her] damages for loss of society.

You may not award damages for any injury or
condition from which Plaintiff [name] may have suf-
fered, or may now be suffering, unless Plaintiff [name]
has proved by a preponderance of the evidence that the
accident proximately or directly caused that injury or
condition.
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